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Whatever opinions others may entertain, there 
uns upon my mind not the shadow of a doubt 
the action of a party with such stntiments, 
they shall be clothed with the power to le- 

slate. ‘They will, in a majority, wield powers 
destructive of our rights and property. If designs 
dangerous and despotic are not meditated, let me 
avain ask why the exultation at the ‘‘ majority 
{free States,’’ coupled with the expectation of 
eeving ** no footstep of a slave upon the soil’’ of 
he country ? And subsequently the same opin- 
jons were reiterated in a set speech by that Sen- 
Sir, this spirit of aggression will not stop 
at the seizure of all the common territory. Noth- 
ing short of universal dominion will satisfy its 
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voracious appetite. The sight of ruined cities and 
desolated fields between the fanatic and his object 
will not arrest him in his wild career, nor curb 


the passion for conquest. 

By virtue of the Constitution, interpreted by 
the highest judicial authority, the southern States 
have the right to carry their slave property and 

wnt their Institutions upon the common territo- 
yes of the Union. This right must not be im- 
paired, nor Our progress and expansion impeded. 
‘The law now in force allows it; stern necessity 
in time willdemand it; woe betide that people who 
|,even under the forms of legislation, attempt 
forbid its exercise. Sir, is there a man who 

is the attempt will be made, should the Black 
Republicans control theGovernment? Hatred to 
\frican slavery is their bond of union; its ulti- 
mate and entire suppression the corner-stone upon 
which they build. To this end, the declaration, 
“nomore slaveholding States to be admitted into 
this Union.”? Nota Representative of that party 
would vote to admit a slaveholding State this day, 
however legal and regular her application. Were 
the slavery clause the only possible objection, it 
: would be sufficient to control the action of 
their representatives in both branches of Congress. 
: stands the case now. ‘The prospect of a 
cliange of opinion on the part of the represent- 
ative will at once vanish, when it is known that 
the constituency behind are far in advance of the 
ite in hatred to our institutions. To their 
fixedness of purpose and bitterness of feeling, in- 
tensified by fanatic religious zeal, may be added 
the motives of imaginary spoils to be reaped in 
victory, and supposed immunity from harm to 
themselves in the conflict. Under these circum- 
stances, | must confess that I can imagine no 
probability of a change of opinion that will inure 
to the benefit of the South. 
_ The rapid growth of Abolitionism, its power to 
dissolve national parties so unmistakably given, 
resent strength and bold attitude in Congress, 
and its constantly augmenting power, should 
teach the minority section to look to remedies, in 
addition to national parties, for their protection. 
The admission of Kansas, should she continue to 
ve a slaveholding State, will not remedy the evil, 
nor materially alter the condition of things. The 
disparity between the two sections will not be di- 
mimished. Oregon and Minnesota come imme- 
(ately after, if not before, to swell the major- 
ity of free States. Soon will follow Washington 
aad Nebraska, Utah, and probably New Mexico. 
With this great probable preponderance of north- 
ern power, to be inflamed by the ruthless madness 
of a fiery fanaticism, to grow in its excesses by 
each succeeding victory, what remedy short of a 
change in the organic law can be found equal to 
tie emergency? What other plan to be devised 
Which will lead to a peaceful solution of our dif- 
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ficulties? Sir, appeals to patriotism, invocations | 


of right and justice, the recounted memories of a 
common struggle for liberty, will fall upon the 
“ominant majority like the voice of flattery upon 
the ** dull, cold ear of death.’’ These will notdo; 
they are temporary expedients, vain and illusory. 
Inthe dark hour, party organizations, with pro- 
tessed devotion to national platforms, cannot 
Withstand the advance of sectional legions. With 
a fell purpose to uproot and trample upon the old 
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They propose by this interference with our do- | 
mestic institutions, through a sectional organ- | 
ization controlling the majority States, to pervert | 


our Constitution, one of whose main objects was 
** to insure domestic tranquillity, so as to inaugu- 
rate domestic violence.’’ 

Sir, the great patriot statesman of the South, 
Calhoun, who, whilst living, had no superior, 
and dead, leaves not his like behind, has placed 
upon record, after a life of the largest experience, 
the profound reflections of his matured judgment 
on this subject. He was devotedly attached to 
the Union, and he endeavored most earnestly to 
impress upon the minds of his countrymen the 
means for its preservation. He said: 

“This spirit of fanaticism aims openly and difectly at 
destroying the existing relations between the races in the 
southern section ;-on which depends its peace, prosperity, 
and safety. To eifect this, exclusion ‘trom the ‘Territories 
is an important step; and hence the union between the 
Abolitionists and the advocates of exclusion, to effect ob 
jects so intimately connected. 


a state of things hostile to the continuance of the Union, 
unless timely prevented.”? 


All this has brought about | 


After speaking of the inadequacy of a restora- | 


tion of the Federal character of the Government 
to furnish a remedy, he continues: 

‘*The nature of the disea such that nothing ean reach 
it short of some organic change—a chauge which shall so 
modify the Constitution as to give the weaker section a 
negative on the action of the Government.”’ 
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Sir, the deliberate opinions of this profound 
thinker and wise statesman deserve something 
more than a passing thought. Every day since 
they were written their truth becomes more and 
more evident. A few more years in the same 


| direction, and the ** disease’’ of which he speaks, 


| sented. 


‘unless timely prevented,’’ will result in death 
to the body politic. 

Mr. Chairman, although the admission of Kan- 
sas will not restore the equilibrium between sec- 
tions, as before stated, our right decision of the 
question is nonetheless important. Be the result 
what it may, the vote will teach a most useful 
lesson, and go far to establish the truth of the 
position which I have assumed. [| will not now 
review the course of this and the previous Admin- 
istrations, or theiragents, subsequent to the orzan- 
ization of this ‘Territory, and preliminary to the 
formation of the constitution which is here pre- 
Many things have been done which do 
not meet my approval, and yet there is much to 
deserve the approbation of the South. ‘The main 
‘fact that both the present Administration and its 
cuesies have unwaveringly supported the reg- 
ular authorities of the Territory, and promptly 
suppressed faction and rebellion—have interpreted 
the Kansas-Nebraska act to mean that no power 


| less than the constitution-making power can per- 


| gratitude of all good men in the Union: 


manently fix and regulate their domestic relations, 


and thereby secured to the people of the South | 
the right to carry and hold their property im the | 


Territory—furnishes a good and sufficient reason 
for me to have given and to continue my support. 
Whilst, therefore, differing with the President in 
his reasoning upon the propriety and necessity of 
submitting the constitution, or any part of it, to 
the masses for ratification or rejection, I cheer- 
fully accord to him patriotic motives, and fully 
concur in the conclusion at which he arrived. 
For the bold and manly tone of his last message, 
the just sentiments, the clear and unequivocal 
declarations of right, and the firm determination 
avowed to maintain the act of the Lecompton con- 
vention, he is justly entitled to the respect and 
Did the 
same spirit animate the masses of our country- 
| men, the same opinions of, and regard for, con- 
stitutional law prevail throughout the North, the 
dangers to which I have adverted would be long 
postponed, if not entirely avoided. ‘To accom- 
plish this desirable end, a rapid and radical change 


President. His position, in his late message, has 
vindicated the wisdom of that confidence. Tam 
truly sorry, that the gentleman and his associate 
Democrats, who oppose the Lecompton constitu- 
tion, have placed themseives in the category with 
Governor Walker, and have not verified a like 
confidence expressed in their behalf by many in 
the South. z 

Kansas stands knocking at the door for admis- 
sion. Were her slaveholding policy fixed, her 
entrance would not restore political equality to 
the South. But this policy is by no means per- 
manent. Yet, because her constitution recognizes 
the rivht in her citizens to hold African slaves, 80 
inimical is the feeling among northern Representa- 
tives to that institution, her admission is doubtful. 
This reason controls the entire Republican party. 
Itis true, other grounds are also relied on; no 
one doubts, however, the chief objection with that 
party to be the slavery clause in her constitution. 
A part of the northern Democratic Representa- 
tives codperate with the Republicans. They assert 
themselves to be influenced by another considera- 
tion; still they are found in a line with the enemy. 
In this crisis it is deeply to be regretted that all 
who do not make the slavery clause an objection 
are notfound acting together. The question of 
submitting, by the convention, its work directly 
to the vote of the masses, is one only of expe- 
dieney, about which there may be legitimately 
difference of opinion. Its decision belongs to the 
people of the State, not to Congress. Our inquiry 
extends only to whether the constitution be the 
will of the people legally expressed; whether 
there are in the State the requisite number of in- 
habitants, and whether the government is repub- 
lican inform. The facet that a majority of the 
States admitted into the Union presented constitu- 
tions which had not been submitted to the vote of 
the masses, beyond all doubt settles the contro- 
versy that, with this question, we have nothing 
todo. To refuse a State admission for this cause 
—to require compliance with such a demand asa 
condition precedent to admission—would not be 
leaving them £* free to act in their own way,’’ but 
it would be the exercise of power not granted us 
by the Federal Constitution, and certainly in the 
very teeth of the act organizing the Territory. 

Doubtless some confusion has arisen, from a 
misapprehension in the public* mind as to the 
force of the term the people when used ina polit- 
ical sense. When it is declared to be the intent 
of the Kansas act ‘* to leave the people thereof 
perfectly free to form and regulate their domestic 


| Institutions in their own way,’’ does the term 


must take place in northern feeling and opinion. | 


Mr. Chairman, the gentleman from New York, 
[Mr. Hasxin,] who preceded me, is mistaken in 
stating that the State of Alabama has passed reso- 
lutions condemnatory of Mr. Buchanan. They 


andmarks of friendship, they come with the tréad |, justly condemned the course pursued by Gov- 
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** neople,’’ here used, include all or a part of the 
inhabitants; those acting without legal form, or in 
accordance with law? Does leaving them ‘‘ free 
to act in theirown way”’ contemplate or warrant 
action in any sense, without legal forms? In my 
opinion, clearly not. It has been asserted that the 
convention, although legally assembled, is not the 
master but the servant of the people. Reference to 
the Constitution of the United States, and man 

of the State constitutions, satisfies me that both 
positions are false. A convention is neither the 
master nor the servant of the people. It is the po- 
tent voice of the people; or, to be more emphatic, 
it is, in the highest legal and constitutional sense, 
the people. ‘* We, the people, do ordain,’’ is the 
language of the Federai Constitution, spoken by 
the Federal Convention which framed it. ‘ We, 
the people, do ordain,’’ is the language of some 
of the State conventions which ratified it. It was 
not submitted to the masses of the Union, for, 
constitutionally, there is no such people; nor was 
it submitted to the masses of any one State. Yet 
the people both ordained and ratified it. What 
people? A representative people, a people in the 
republican sense of the term. Such is likewise 
the fact in regard to many of the State constitu- 
tions. The same term is used, ‘* we, the people 
of the State, do ordain,’’ and yet the constitutions 
adopted were not submitted to popular suffrage. 
Conventions assembled in aecordance with law, 
are the people in an organizedcapacity. Now, shall 


of the Behemoth and the blast of the hurricane: || ernor Walker, but expressed confidence in the \) we presume to violate the sovereignty of a State, 
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by polling her nesses to ascertain whether the 
voice spoken by her convention is the truly ex- 
pressec will of the people > To do so, would be 
to exercise arbitrary power. — 

The people of Kansas have, in accordance with 
authorities duly constituted by Congress in the 
organic act, in accordance with the laws of her 
government, tn conformity to the requirements 
of the Federal Constitution, in a line with numer- 
ous precedents of States of the Union, adopted for 
themselves, in their own way, a constitution re- 
publican inform. Shall we admit or reject her? 
in my humble jadgmen@ there is not the shadow 
of a sound reason for refusal. ‘The Lecompton 
convention was a political body, duly invested 
with power to make and ordain a constitution. 
The discretion to refer its work back to the masses 
belonged to itexclusively. They saw proper to 
submit the most material portion. All the bona 
Jide inhabitants qualified to vote were invited to 
express their opinions by their votes. An elec- 
tion was held, of which due notice was given, and 
a large majority of those voting indorsed the por- 
tion submitted. Those who refused to vote, ac- 
cording to every sound principle of law, are pre- 
sumed to acquiesce—are bound by the decision. 
Otherwise, there is, through the ballot-box, no 
safety to constituuonal liberty. To delay ad- 
mission, to require her to reconstruct her organic 
law, will be to countenance a rebellious spirit in 
her midst which has demed the authority of her 
government from the beginning. ‘The dividing 
ine in that Territory, truly says the President, is 
‘between those who are loyal to this govern- 
ment, and those who lave endeavored to destroy 
its existence by force and by usurpation.”’ 

The constitution presented is the expression 
ef the sovereign will of the people who acknowl- 
edge the authority of law. Those who voted 
against it, under an unconstitutional act of the 
Stanton Legislature, were composed mostly of 
those who have uniformly resisted reguiar author- 
ity. To admit is to regard the will of the loyal 
and law-abiding; to reject will promote rebellion. 
If the Stanton Legislature had the legal rieht to 
niter the requirements of the convention, i had the 
power to repeal the constitution. ‘The assump- 
tuuon of sucha right reverses the whole theory of 
our Government. Its action, under the circum- 
stances, was of no more authority than any other 
peaceable assemblage of citizens; and the voice 
of the people evoked cannot be regarded, because 
ots they speak only through legal channels. 
me dy There is a manifest tendency in the public mind 
- to revolutionary ideas and doctrines. ‘This grow- 
a ing impatience of legal and constituuonal re- 
siraints—the thirst for something new and start- 
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i ling—is an evil omen of the times. The rapid 

r r progress of the spirit of change will, ere long, 

ta unless counteracted, place our dearest rights at the 

Log) merey of uncontrolled numerical majorities. The 

| a ' prevalent idea that a mere majority can, al wiil, 
s ‘ 


assemble and change the organic law of a State, 
and that no legitimate restraints can be imposed 
upon their action, is at war with old republican 
ideas, and will lead to popular despotism. An- 
other distinguished son of South Carolina, Hugh 
S. Legaré, now no more, on this point has most 
eloqueatly said: 

* Phe restraints which modern society has imposed upon 
iieelf in Lie exercise of its soverciguty ave ouly an acknow!l- 
elgmont of the fallibility of man. In our own repudiican 
lastitations this self denial has always struck me as some- 
thing sublime. All absoiute power, if allowed to act on 
sudden unpulses, will and must be tyrannical; nor does it 
miguify in the least by what name it is called, except, per- 
haps, that the galling severity of the bondage is in proportion 
w the number of masters. In the true spirit of Christian 
humility, the most sublime of all virtues, the people bave 
taken care that they shall not be Jed into temptation by that 
omnipotence which God alone may not abuse, and reserv- 
ing to themselves ultimately an absolute control over their 
a own destinies, have practically restrained the exercise of 
4 their sovereignty, by withholding from their agents some of 
; its highest attributes.”’ 

: Sir, | will not deny to the people their right, 
Qe when assembled in their sovereign capacity, to 

7 modify and change their form of government. 

J ‘Thisright, asserted in the Declaration of Independ- 
: ence, was stationed outside of constitutions as an 
ay additional guard to the liberty, safety, and happi- 
a ness ofthe people. But as * all changes in the fun- 

= damental laws of a State, ought to be the work of 

, time, ample discussion, and reflection,’’ it would 


en be much safer to confine its exercise within the 
Ei oo es 
be forms prescribed by the Constitution. For a gov- 


ernment of a State to eal! into action the sover- 
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eign power, on ordinary Occasions, contrary to a 
prescribed rule by the people, to say the least, is 
inexpedient. Such a procedure, in my judgment, 
can only be justified by the highest public neces- 
sity. I know that this responsibility has been 
assumed by some of the State governments, and 
in this manner New York, Indiana, Maryland, 
and others, have amended their constitutions, and 
no immediate evil results have followed. 

But the fact that in all the State constitutions 
guards have been thrown around the amending 
power, requiring concurring vetes of successive 
Legisiatures, and in many cases a majority of two 
thirds, and thereafter a ratification by the quali- 
fied electors, shows the opinion of the people to 
be adverse to sudden alterations, and that danger 
was to be apprehended at this point. Mr. Chair- 
man, in this age, the danger to liberty is not in 
hampering majorities, but the opposite; not in 
restraining public opinion, but in giving a loose 
rein to its ebulitions and excesses, Sir, majorities 
ean always take care of themselves; but private 
interests and minority rights appeal to limitations 
and restrictions upon power to protect them. The 
more tardy the process, the more cumbrous the 
machinery in effecting a cnange of the fandament- 
al law, the greater the security to the citizen. 

Objection is made by some to the admission of 
Kansas, because, in the schedule attached to her 
constitution, the Legislature is not authorized to 
call a convention for purposes of amendment until 
after the year 1864. Now, sir, whatever may be 
our individual opinions as to the wisdom and pro- 
priety of this provision, I humbly submit that 
Congress has nothing to do with this question— 
it belongs exclusively to the people of that State. 
But do those who object, remember that Indiana 
was admitted with a similar clause in her consti- 
tution,only the time-interdicting amendment was 
twelve years—just double that of Kansas. Who 
objected to her admission upon this ground! She 
was a free State. Noone in the North, so faras 
I know, cared about the limitations which she im- 
posed upon her government. But the force in the 
objection, in the present case, may be found in 
the fact that Kansas isa slaveholding State. In- 
diana, notwithstanding the limitation, changed 
her constitution befere the time fixed had expired. 
Kansas, if she so desires, can do the same thing. 
I do not say that it will be wise in her people to 
doso. I believe itimprudent for any State to act 
differently from the forms prescribed in her con- 
stitution. Bat what is my opinion; what the 
opinions of all the members of this House? Eas 
nota State the power to pursue her own policy; 
tocarry out the wishes of her people *¢ in her own 
way??? This clause in the constitution of Kan- 
sas does not change its republican form. Weare 
not permitted to look for any other objection. 

Mr. Chairman, the State of Alabama, whose 
people T have the honorin part to represent, by 


‘the unanimous voice of her Legislature has, in 


the event of the rejection of Kansas, authorized 
a convention to be calied to determine her course 
of action. Taking her position by the side of the 
State of Georgia, * she will and ought to resist, 
even (as a last resort) toa disruption of every tie 
which binds her to the Union, any action of Con- 
gress upon the subject of slavery in the District 
of Columbia, or in places subject to the jurisdic- 
tion of Congress, incompatibie with the safety, 
domestic tranquillity, the rights and honor of the 
slave-holding States; or any act regulating the 
slave trade between the slave-lholding States; or 
any refusal toadmitasa State any Territory here- 
after applying, because of the existence of slavery 
therein; or any act prohibiting the introduction of 
slavery into the Territories of Utah or New Mex- 
ico; or any act repealing or matesialiy modifying 


' the laws now in force for the recovery of fugitive 


slaves.’’ Sir, to her I owe my allegiance. What- 
ever course she may in her wisdom pursue, as 
one of her sons, bound to her by every te, in weal 
or in woe, t shall cling to her fortunes. 

I will not disguise my feelings on this question. 
It is indeed painful to me to contemplate the ne- 
cessity laid upon my State to invoke her sovereign 
power to resist aggression. Believing, as | sol- 
emnly do, unless some constitutional check be 
placed upon northern power—increasing daily in 


‘numbers, and in fanaticism—the minority States 


will be, at all times, liable to oppression, | heart- 
ily concur in the resolutions adopted by her Le- 
gielature. The time for action ie at hand. Did I 


, a quorum of members present. 






March 10, 
not warn my people of the dangers which threaten 
the overthrow of their rights, I should not be , 
faithful sentinel. That the deliberations of |,., 
convention when called, may result in some plan 
furnishing additional safeguards to liberty—pyo, 
tecting the rights of the South, without Severine 


| the bonds which unite the States, is my mos: 


earnest desire. ‘To this end, limitations upon tip 
powers of the combined majority section are abso. 
lutely indispensable. Those who profess to leye 
the Union ** may ery peace,’’at the passage of {\is 
or that measure, ** but there will be no peace;” 
there will be, if [rightly comprehend the strene:) 
and designs of the Black Republicans, NO Cesga. 
tion of hostilities; no pause in the march of ag. 
gression; no security for our rights, nor safity 
te the country, until this end be attained. Tho 
responsibility rests upon the majority section, 
Consenting to this necessary check upon their 
powers, they can restore harmony between ie 
two sections—they can dry up the bitter waters 
of strife. Otherwise these dark waters will flow on 
until ali the feelings of friendship are poisoned; 
all motives to union destroyed; and all the bless. 
ings that we now enjoy in common so richly, for- 
ever engulfed, 

Mr. CASE, at half past five o’clock, obtained 
the floor. 

Mr. GROW. If the gentleman from Indiana 
will give way, I wiil move that the committee rise, 

Mr. CASE. I must decline to yield. 

Mr. WASHBURN, of Maine. I would in- 
quire if the gentleman from Indiana has made a 
bargain with the chairman to speak until six 
o’clock. 

Mr. CASE. 
gain. 

Mr. MAYNARD. 
order. 

Mr. WASHBURN, of Maine. I protestagainst 
farming out the floor of the House in this way, 

Mr. MORGAN. I rise toa point of order, and 
that is that there is not a quorum present. 

The CHAIRMAN. The Chair overrules the 
point of order. 

Mr. MORGAN. Iappeal from the decision of 
the Chair. 

The CHAIRMAN. The gentleman from In- 
diana [Mr. Case] has the floor. 

Mr. MORGAN. Itookan appeal from the de- 
cision of the Chair. 

The CHAIRMAN. The gentleman has not 
the floor to take an appeal. 

Mr. MORGAN. I made a point of order, and 
L appealed from the decision of the Chair on it. 

The CHAIRMAN. The gentleman has not 
the floor. The gentleman from Indiana is entitled 
to it. 

Mr. MORGAN, The Chair overruled the point 
of order. 

Mr. MAYNARD. It is not a point of order 
from which an appeal can be taken. 

Mr. GROW. Any decision which the Chair 
can make is subject to appeal. 

The CHAIRMAN. The Chair will not enter- 
tain the appeal. 

Mr. MORGAN. The Chair will not? 

The CHAIRMAN. No. 

Mr. MORGAN. [appeal from your decision. 

The CHAIRMAN. The gentleman from New 
York is not in order. 

Mr. MORGAN. 
out of order. 

The CHAIRMAN. The gentleman from New 
York is not in order, and will take his seat. 

Mr. MORGAN. I do not propose to take my 
seat. I appeal from the decision of the Chair; and 
I say, Mr. Chairman, you are bound to entertai 
it. 

The CHAIRMAN, There is no way by which 
the Chair can ascertain whether there is or is not 
The gentleman 
from New York had not the floor to submit that 


No, sir; I have made no bar- 


I call the gentleman to 


The Chairman is certainly 


_ point of order; and, if he had not, he had not the 
| floor to take an appeal from the decision of the 


Chair. 

Mr. MORGAN. Then Task the Chair how en 
appeal could ever be taken? 

{Cries of ** Order !"" 

The CHAIRMAN. When the question arises. 
It does not now arise. The gentleman from In- 


' diana will proceed. 


} 


Mr. MORGAN. The Chair knows perfectly 


' well that I am in order. 
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York is not in order. 

Mr. MORGAN. I am in order, but the Chair 
js decidedly out oforder. 

The CHAIRMAN, (rapping with the gavel.) 

ye Chair is the judge of that. 

Mr. MORGAN. The Chair may pound away 
ll doomsday, but he will hear me. 

Mr. LEITER. I insist that the rules of the 
House be enforced. 

Mr. MORGAN. If I did not know that I was 
iy order, | would make an apology and take my 
Noman would doit sooner. But Iam only 
dhering to my rights, and [ will have them. 

* Mr. KUNKEL, of Maryland. Is the appeal 
of the gentleman from New York debatable ? 


seat. 


yestion in a moment. 

Mr. KUNKEL, of Maryland. 
cest, that inasmuch as the gentleman from Indi- 
apa has the floor-—— 

The CHAIRMAN. The gentleman from In- 
> diana has the floor. 
- York, however, raises a question of order, and 
the Chair feels it to be his duty to read the rule 
upon the subject. 

‘Mr. MORGAN. If Iam not in order, I will 
apologize to the House and the Chair. 

“The CHAIRMAN. The gentleman has com- 
mitted no offense against the Chair. [Laughter. 

Mr. MORGAN. I did not suppose it woul 
be possible to offend the Chair, from what I have 
seen of him. 

The CHAIRMAN. The rule is as follows: 


«125. Whenever the Committee of the Whole on the 


Lip eect i 


I wish to sug- | 


The gentleman from New | 


The CHAIRMAN. The Chair will decide that , 





ing members failed to answer to their names: 
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Messrs. Adrain, Abl, Anderson, Andrews, Arnold, Atkins, | 


Avery, Barksdale, Bennett, Billinghurst, Blair, Bliss, Bo- 
cock, Branch, Burlingame, Burnett, Burns, Burroughs, 
Campbell, Caruthers, Chaffee, Chapman, Ezra Clark, Hor- 
ace F’. Clark, Clemens, Clingman, Cobb, Clark B. Cochrane, 
John Cochrane, Cockerill, Covode, Cragin, James Craig, 
Crawford, Damrell, Davidson, Davis of Maryland, Davis of 
Indiana, Davis of Mississippi, Davis of Massachusetts, Da- 
vis of fowa, Dawes, Dean, Dewart, Dick, Dimmick, Durfee, 
Edie, Edmundson, Elliott, English, Eustis, Farnsworth, 
Faulkner. Foley, Garnett, Gartrell, Gillis, Gilman, Gilmer, 
Goode, Goodwin, Granger, Greenwood. Groesbeck, Law- 
rence W. Hall, Robert B. Hall, J. Morrison Harris, Thomas 
L. Harris, Haskin, Hate, Hickman, Hill, Hoard, Houston, 
Itughes, Jenkins, Jewett, George W. Jones, Owen Jones, 
Keitt, Kellogg, Kelly, Kelsey, Knapp, John C. Kunkel, 
Landy, Lawrence, Leidy, Maclay, McKibbin, MeQueen, 
Humptirey Marshall, Samuel 8. Marshall, Mason, Matte 
son, Miles, Miller, Milison, Montgomery, Moore, Morrill, 
Isaac N. Morris, Freeman H. Morse, Oliver A. Morse, Nib- 
lack, Palmer, Pendleton, Pettit, Peyton, Phelps, Phillips, 
Pike, Pottle, Powell, Purviance, Quitman, Ready, Reagan, 
Reilly, Ricaud, Ritchie, Royce, Ruffin, Russell, Sandidge, 
Savage, Scales, Scott, Searing, Seward, Aaron Shaw, 
Henry M. Shaw, John Sherman, Shorter, Sickles, Single- 
ton, Robert Smith, Samuel A. Smith, William Smith, Stan- 
ton, Stephens, Stevenson, Talbot, Tappan, George Taylor, 
Miles Taylor, Thayer, Trippe, Underwood, Walbridge, 
Walton, Ward, Warren, Ellthu B. Washburne, Watkins, 
Vhite, Wilson, Winslow, Wood, Woodson, Augustus R. 


Wright, John V. Wright, and Zollicoffer. 


state of the Union, or the Committee of the Whole House, | 


jinds itself without a quorum, the Chairman shall cause the 
rollof the House to be called, and thereupon the commit 
tee shall rise, and the Chairman shall report the names of 
the absentees to the House, which shali be entered on the 
; Journal.” 

Mr. MORGAN. I now ask that it be ascer- 

tained if there 1s a quorum here. 
The CUAIRMAN. 


committec, 


nai 


The Chair will count the 


Mr. KUNKEL, of Maryland. Before a count 


is made, I desire to make a suggestion to the gen- 
ileman from New York, who has taken this ap- 
peal. 
" The CHAIRMAN. The gentleman from Ma- 
ryland is not in order at this time. 
Mr. KUNKEL, of Maryland. I was about to 
suggest to the gentleman from New York 
Mr. MORGAN. With all due deference to 
the gentleman, I wish that it shall first be ascer- 
iained if there is a quorum here. 
_ TheCHAIRMAN. The Chair will entertain 
| the appeal of the gentleman from New York. 
Mr.GROW. Did the Chair ascertain whether 
there is a quorum present? 





the Committee of the Whole on the state of the 
Union had had underconsideration the Union gen- 
erally, and especially House bill No. 6, making 
appropriations for the consular and diplomatic 
expenses of the Government for the year ending 
the 30th June, 1859, and finding itself without a 
quorum, had caused the roll to be called and the 


| absentees noted, and had instructed him to report 


the names of the absentees to the House—there 
being qnly sixty-nine members present. 
On motion of Mr. LETCHER (at fifteen min- 


| utes to six o’clock, p. m.) the House adjourned. 


IN SENATE. 
Tuurspay, March 11, 1858. 


Prayer by Rev. F. W. Greev. 
The Journal of yesterday was read and approved. 


PETITIONS AND MEMORIALS. 


Mr. BROWN presented a petition of resident¢ 
of the city of Washington, in the District of Co- 


| lumbia, for an appropriation for lighting Four- 


and-a-half street, in that city, with gas, from 
Pennsylvania avenue to the Arsenal; which was 


| referred to the Committee on the District of Co- 


' TheCHAIRMAN. There is not. 

Mr.GROW. Then the roll must be called. 
. a ie of Maryland. Is the appeal | 
me debatable ? 
_ ™ CHAIRMAN. Not in the judgment of 
® the Chair. 


Ded 


-Mr.GROW. Therule is itftperative, that when 





roll shall be called. 


The CHAIRMAN, 


Bs 


) Sut not by the committee. 

_ Mr. POTTER. Howcan you find out whether 
‘Aere Is a quorum here unless the roll is called ? 
_Mr.GROW. 
Be ‘hat there is nota quorum here. 
&g The CHAIRMAN. 


lecided, 


Mr. MORGAN. 


» “ppeai, 


" 


im here or not. 
The CHAIRMAN. 
proceed , 4 quorum not being present, but the 
~Aair having no means of ascertaining that fact. 
‘he gentleman from New York [Mr. Morcan] 
peals from the decision of the Chair; and the 


The Chair has not yet | 


ie committee finds itself without a quorum the 


The fact that there is no | 
uoram here has been ascertained by the Chair, 


I understand the Chair to decide | 


Ol VY. IT ask fora division on the | 
Phat will show whether there is a quo- | 


The Chair decided that | 
® gentleman from Indiana [Mr. Case] could 


lumbia. 
Mr. MASON presented the memorial of Alex- 


| ander C. Good, in behalf of his wife, heir, and 


co-heirs of John Swan, late of Baltimore, deceased, 
praying for indemnity for spoliations by the 


to lie on the table. 


Mr. DOOLITTLE presented the memorial of | 


John Shaw, praying for remuneration for losses 


sustained by him in furnishing six companies of | 


rangers on the Mississippi with provisions, am- 
munition, &c., during the last war with Great 
Britain; which was referred to the Committee on 
Military Affairs and Militia. 

He also presented a memorial of the Legisla- 
ture of Wisconsin, in behalf of the claims of John 
Shaw to pay for services as a spy or scout in fhe 


| war of 1812, and compensation for losses sus- 


tained in furnishing supplies for the Missouriand 
I}linois mounted rangers during the war; which 
was referred to the Committee on Military Affairs 
and Militia, and ordered to be printed. 

Mr. CAMERON presented five petitions of cit- 


| izens of Philadelphia, praying that the proposals 


itestion is, **Shall the decision of the Chair |! 


= as the judgment of the committee ?”’ 
Mr. MORGAN. On that question I ask for 


tellers, 


Tellers were ordered; and Messrs. Morcan, 


a id Kunken, of Maryland, were ap ointed. 
“He committee divided; and the tellers reported 
‘yes 2, noes 20; no quorum voting. 


of Thomas Rainey for carrying the mails between 
Philadelphia and Brazil, touching at Savannah 
and certain places in the West Indies, may be 
accepted; which were referred to the Committee 
on the Post Office and Post Roads. 


PAPERS WITHDRAWN AND REFERRED. 


On motion of Mr. MASON, it was 
Ordered, ‘That the petition of the legal representative of 


|| James Purvis be withdrawn from the files of the Senate 


{| 


i] 
i 


and referred to the Committee on Reveiutionary Claims. 
On motion of Mr. CAMERON, it was 
Ordered, Thatthe memorial of Mrs. A. P. Derrick, widow 


of William S. Derrick, on the files of the Senate, be referred 
to the Committers on Clains. 









_ On motion of Mr. JOHNSON, of Arkansas, 
it was 

Ordered, That the petition of George J. Knight, on the 
files of the Senate, be referred to the Committee on Claims. 


_ On motion of Mr. JOHNSON, of Arkansas, 
it was 
_ Ordgred, That the petitior. of Theresa Dardenne, on the 
files of the Senate, be referred to the Committee on Public 
Landa. 

RESOLUTIONS, 


Mr. SEWARD submitted the following reso- 
lution; which was considered by unanimous cons 
sent, and agreed to: 

Resolved, That the President of the United States be re- 
quested to communicate to the Senate any intormation ia 
possession of any of the Executive Departments in relation 
to alleged discoveries of guano in the year 1855, and the 
measures taken to ascertain the correctness of the same; 
and also any report made to the Navy Department in rela- 
tion to the discovery of guano in Jarvis and Baker's Is1- 


ands, with the charts, soundings, and sailing directions for 
those islands. 


Mr. FITCH submitted the following resolu- 
tion; which was considered by unanimous con- 
sent, and agreed to: 


Resolved, That the Secretary of the Interior be requested 
to communicate to the Senate copies of all instructions 


|| from bis Department to the United States marshal for the 
| district of Utah. 


So the committee rose; and the Speaker having | 
| resumed the chair, Mr. FLrorence reported that 


| French prior to the year 1800; which was ordered - 


Mr. HARLAN submitted the following reso- 


| lution; which was considered by unanimous cou- 
| sent, and agreed to: 


Resolved, That the Secretary of War be requested to 
communicate to the Senate such information as his Depart- 
ment affords in relation to the sale of Fort Crawford wili- 
tary reservation, within the State of Iowa. 


PRINTING DEFICIENCY BILL. 


Mr. HUNTER. The Committee on Finance, 
to whom was referred the bill (H. R. No. 307) 
providing for deficiencies in the public printing, 
have instructed me to report it back without 
amendment. There is a pressing necessity for ita 
immediate passage. Itisa bill providing for pay- 
ment for work actually done, the money for which 
is due, and the Printers want it very much. I 
hope it will be taken up and considered now. 

‘here being no objection, the bill (H. R. No. 
307) to appropriate money to supply deficiencies 
in the appropriation for paper, printing, binding, 
und engraving ordered by the Stnate and House 
of Representatives of the Thirty-Third and Thir- 
ty-Fourth Congresses, and which has been exe- 
cuted, was considered by the Senate as in Com- 
mittee of the Whole. 

Mr. HALE. Read the bill through. 

The Secretary read it. For the purpose of de- 
fraying the deficiencies in the appropriations for 
the paper for the printing, for the printing, and 
for the binding, engraving, and lithographing 
ordered by the Senate and House of Represent- 
atives of the Thirty-Third and Thirty-Fourth 
Congresses, it appropriates the following sums: 
To pay for paper, $104,000; to pay for the print- 


ing ordered by the Senate and House of Repre- 


sentatives during the Thirty-Third and Thirty- 
Fourth Congresses, $57,619 94; to pay for the 
binding, lithographing, and engraving ordered by 
the Senate during the Thirty-Third and Thirty - 
Fourth Congresses, $179,569 64. 

Mr. HUNTER. These are amounts that wer: 
reported, after close scrutiny, by the Committee 
of Ways and Means of the House of Represent- 
atives, on an estimate presenicd by the Superin- 
tendent of Public Printing. 

The bill was reported to the Senate without 
amendment, ordered to a third reading, read the 
third time, and passed. 


EPHRAIM HUNT. 

Mr. FESSENDEN. If there is nothing be- 
fore the Senate of particular importance, I should 
like to have a little billtaken up. I[t is a bill (S. 
No. 107) for the relief of Ephraim Hunt. It has 
passed the Senate twice, and been unanimously 
reported a third time. 

There being no objection, the bill (S. No. 107) 
for the relicf of Ephraim Hunt was read a sec- 
ond time, and considered as in Committee of the 
Whole. 

It directs the proper accounting officera of the 
Treasury to settle and adjust the claim of Epliraim 
Hunt, of the State of Maine, for bounty and pay 
for service, as a private in the Army of the Uni- 
ted States, from the 25th of September, 1813, to 
the 14th of September, 1815; and to allow and pay 
him the same bounty and the same pay as he 











STG WE matte Ree an tl” 


‘ 


EJ 
tg 


eel i Nn ta wre» 


~o 6 ot 


ee 


1060 


would have been entitled to had he been regularly 
discharged. 

Mr. KING. 
in that case. 

The Secretary read the report made by Mr. Pox 
on the Ist of February, from which it appears 
that the claim is for the pay and bounty alleged 
1o be due to the petitioner for services as a soldier 
in the war of 1812. In December, 1812, Mr. 
Hunt enlisted at ‘Topsham, Maine, as a private, 
in the service of the United States, as a volunteer 
for one year, and went, with his company, to 
Plattsburg, New York. He remained in the ser- 
vice until the 25th September, 1813, when he re- 
enlisted into Captain Buck’s company, United 
States Army. his enlistment, insaalinn to his 
own affidavit, and the affidavits of John Dusten 
and Daniel Greenlee, who swear that they were 
present at the time of the enlistment and person- 
ally cognizant of the fact, was distinctly stated 
and understood at the time to be for ** during the 
war,’’ and not for ‘five years.’’ It was, how- 
ever, held by the officers to be for five years. He 
continued in the service until the 14th September, 
1815, when, the war being closed, he claimed that 
his term hadexpired, and requested his discharge, 
which he was refused on the ground that the en- 
listment was for five years. 

Believing, as he says, that he had faithfully 
served out his term of enlistment, he left the Army 
without his discharge, and without having re- 
ceived either his bounty or any pay for the time 
he had served. The accounting officers decided, 
on his application for pay, that he had forfeited 
all claim on the Government by the act of de- 
sertion. Heis now in necessitous circumstances, 
advanced in years, and deprived of the use of his 
hands by the loss of his fingers; and prays that 
Congress will cause his pay and bounty, for ser- 
vices rendered in fighting the battles of his coun- 
try in time of war, to be allowed him. The com- 
mittee are of opinion, from the evidence presented, 
that when he enlisted it was his understanding 
und intention to enlist for the period of the war, 
although, by some error, he was enrolled for five 
years ‘That upon the termination of the war and 
the restoration of peace to the country, he thought 
he had faithfully eomplied with his engagement, 
and, wnder that Gelief, he left the Army. The 


I should like to hear the report 


committee do not intend to sanction orexcuse the | 


course he adopted, but think he should have re- 
mained in service until he could have obtained 
his regular discharge; still, under the peculiar cir- 
cumstances of the case, and in view of faithful 
services rendered during the war and till some 
time after its close, they are of opinion that the 
Government ought not to withhold from the old 
soldier the small pittance to which his previous 
patriotic services had entitled him. 


The bill was reported to the Senate, ordered to | 
be engrossed for a third reading, was read the 


third time, and passed. 


JOHN B. HAND. 
Mr. BROWN. Lask the indulgence of the Sen- 


ate to take up a bill of some half a dozen lines, 
for the relief of John B. Hand. 

There being no objection, the bill (S. No. 136) 
for the relief of the heirs of John B. Hand was 
read asecond time, and considered as in Commit- 
twe of the Whole. 
‘Treasury to pay to them $1,340. 


Mr. KING. " There isa report, I suppose, in | 


that case. I ask that it be read. 
The Secretary read it, as follows: 


The Committee on Indian Affairs, to whom were referred 
the petition and papers of John B. Hand, of Mississippi, 
make the following report: 

Mr. Hand became the purchaser of certain Indian reser- 
vations under the treaty of Dancing Rabbit Creek, and paid 
to the Indians, according to contract, fifty cents per acre 
for the land so purchased. Afterwards, the President of 
the United States (General Jackson) directed the patents 
to be withheld until said Hand should pay an additional 
sum of seventy-five cents per acre. This Hand agreed to 
do. 


settle the matter in dispute, growing out of the purchase of 
these reservations. To this agent, Wand paid the additional 
seventy-five cents per acre, and Kincannon reported the 
payment to the Department. He tailed, however, to ac- 
count for the money, and subsequently died insolvent. The 
Department refused to acknowledge the validity of the pay- 
ment, and required Hand again to pay seventy-five cents 
per acre for the land, which he did, protesting that it was 
unjust. The official correspondence exhibits the facts that 


Kincannon was the agent of the Government; that he re- |) 
celved the money, a part on the Oth of Pebruary, 1840, and 
the balance oa the 21 of February, ! 





| ** Louie, 
under the nineteenth article, and ** Hop-can-che-hubbee,”’ 


It directs the Secretary of the || 





In December, 1838, A. A. Kineannon, Esq., was ap- | 
pointed an agent by the President to investigate, adjust, and | 


“1, and that no ob- | 
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jection was made to its reception until March, 1843. Then, 
for the first time, the Secretary of War notified the agent 
that the currency in which the payment was made had de- 
preciated, and that the Government would not receive it. 
‘The committee think the last payment was improperly de- 
manded, and report a bill for the relief of the petitioner. 
An official letter from the Commissioner of Indian Affairs 
is appended to this report, as follows : 
DerpaRTMENT OF THE INTERIOR, 
Orrice or InpiaAN Arrairs, February 11, 1858. 
Sir: In respect to the claim of the heirs of John B. Hand, 
deceased, to have refunded to them the sum of one thou- 
sand three hundred and forty dollars, (31,340,) that being 


the aggregate amount paid on the 6th of February, 1840, and | 
the 22d of February, 1841, to Colonel Andrew A. Kincan- | 


non, commissioner appointed to certify Choctaw contracts 
for the sale of their reserves under the treaty of 1830, and 
which money was never paid into this office by Colonel Kin- 
cannon, I have the honor, in compliance with your request, 
to state as follows : 

I find, upon examination of the papers in the cases of 
+ Kashanolila,’’ and ‘*Nahomastubbee” reserves, 


under the supplement to the above-mentioned treaty, that 


| Colonel Kinecannon acknow!edges, in his report and letters, 


the receipt of the following sums from John B. Hand, the 
then claunant by purchase trom the original grantees, being 


| the amounts necessary, in addition to the sums satisfactorily 


shown to have been paid, tomake up the minimum price of 
BL 25 per acre, viz: 
1. For Louie’s reserve, in addition to the $240 proved to 
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2. For Kashanohla’s reserve, in addition to the 4100 
proved to have been paid.......ccecscccessececes 100 
3. For Nahomastubbee’s reserve, in addition to tie 
| 80 proved to have been paid...... fibuhosice sass 120 
4. For Hop-can-che-hubbee’s reserve, in addition to 
the $640 proved to have been paid...........---. 960 
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This money having been paid in a depreciated currency, 


| the Secretary of War decided, in March, 1843, that, asa | 


condition precedent to the approval of the deeds, the pur- 


chasers, or their assignees, should pay into this offiee, in | 


specie.or its equivalent, the several sums above named, as 
required by Colonel Kineannon under the decision of Presi- 
deut Jackson that Choctaw [Indian reserves should not be 
sold below the minimum price of $125 per acre. 

‘To enable the purchasers to comply with this requérement, 
Colonel Kineannon was requested to return the money de- 
posited with lim to the depositors ; and on the 10th of March, 
1843, he acknowledged the receipt of the letter commu- 
nicating the Secretary’s decision, promising to attend to the 


| matter without unnecessary delay ; but notwithstanding this 
| promise, nothing further was ever heard from him on the 


subject, and it is now understood that he died several years 
ago entirely insolvent. 

The heirs of John B. Hand, therefore, in compliance with 
the requirements of the Departinent, paid the money into 
this office, through their attorney, John J. McRae, Esq., and 
the deeds were approved by the President on the Ist of 
March, 1845, as follows : 

The sale of the northeast and northwest quarter of sec- 
tion seventeen, three, fifteen east, being the land reserved to 
Louie, to James B. Trotter. 

The sale of Kashanolbla’s reserve (the southeast quarter 
of section six, three, fifteen east,) to Joseph B. Earle and 
—— Thompson ; and 

The sale of Nahomastubbee’s reserve (the southwest 
quarter of section eight, three, fifteen east,) to Joseph Kemp 
—the patents, in each case, to issue in the name or names 
of the original purchasers, tn trust for the legal representa- 
tives of John B. Hand, deceased. o 

The sale of Hop-can-che-hubbee’s reserve, which was lo- 
cated on sections seventeen and eighteen, and lots one and 
two of section twenty, in township three, of range fifteen 
east, to Joseph B. Earle, was also approved on the same day, 
with the proviso that the patent should issue to Earle in trust 
for the use of the legal representatives of John B. Hand and 
Colonel! Alexander Trotter, according to their respective 
legal rights under conveyances from Earle. 

The petition of James M. Hand, and the accompanying 
papers, are herewith returned. 

Very respectfully, your obedient servant, 
CHARLES E. MIX, 
Acting Commissioner. 
Hon. A. G. Brown, 
Committee on Indian Affairs, United States Senate. 


The bill was reported to the Senate without 
amendment, ordered to be engrossed for a third 
reading, read the third time, and passed. 


KANSAS—LECOMPTON CONSTITUTION. 


Mr. HUNTER. I gave notice yesterday that 
I would submit a motion this morning that, from 


_and after to-day, we should have a recess from 


four to six o’clock. Since that time I have been 
assured, by gentiemen on the other side, that, in 
their opinion, it will be unnecessary, and that we 
shail be able to get the question next week with- 
out it. Certainly, if we can get the question as 
early as Thursday of next week, without this 
motion, it will be much better for us all; and I 
shall be willing to withdraw the motion. If gen- 
tlemen on the other side think we can take the 
vote by that time, I will withdraw the motion. 
Mr. WADE. I do not know but that the Sen- 
ator alludes to a conversation he had with me on 
this subject. 


could get through, in the ordinary course of de- 


I should not wish it to be under, 
stood that it was my opinion that we certainly 





March 1], 


| bate, perhaps in all next week. 1 should po, 
|| like to say that there was any particular time ;, 
which we should get through. All I would }, 
willing to promise ts this: that I think there jg py 
disposition upon this side of the House to pro. 
Jong the time unnecessarily. But this question js 
| deemed of exceeding great importance on this siqp 
of the Chamber, and we think we ought to haye 
|;}aright to debate it the usual time in which de. 
| bates have generally been had here, without bene 
crowded particularly into unreasonable hours 
We see no reason for that. No reason has bee, 
_assigned, on the other side, why there is any yer 
|| great haste on this subject. We certainly hays 
|| not been very diligent this session, so far, [| |p. 
|| lieve we have never sat here, during this Session, 
but on one single Friday, but have constantly ad. 
| journed from Thursday over to Monday. Th, 
| exception was on the occasion when the Treasury 
note bill was under consideration. On every oth: 
occasion, I believe, we have supposed that we were 
| not very hard pressed for time to do all the busi. 
ness. ar sir, What is the exigency that de. 
mands any extraordinary exertion on this presen 
occasion? This a great question 

Mr. GREEN. [rise to a question of order, 
| There is no proposition before the Senate. | cai] 
| for the order of the day. 

Mr. SLIDELL. Let us have this motion abou 
| a recess settled. 
| The VICE PRESIDENT. The point of order 
is well taken. The Chair calls for the special or. 
der. There is no proposition before the Senate, 
The Chair was indulging remarks because 1 
Senator objected to them. 

Mr. WADE. I do not wish to prolong any «- 
‘|'gument. I ouly wish to set myself right as to the 
|| conversation T had with the gentleman from Vir. 
|| ginia. I should not like to say on what particular 
1] I can say for my- 


| 


1 
| 
| 
| 
| 
| 











|| time the question can be had. 
|| self that 1 claim the right to speak in behalf of th 
|| people of Ohio on this floor upon this question, 
\|;and I claim, too, that I ought to have the san: 
‘| right to do it at a seasonable hour that other 
|| gentlemen have had; and that we ought not to be 
crowded into an unreasonable hour. If there was 
any particular exigency that required it, I shoul! 
yield to any reason that could be urged; but I see 
none. I propose to spend, however, only a very 
little time on the question myself. 


| 
| 
| The VICE PRESIDENT. The Chair calls for 
| 





| 
| the special order, which is the bill for the admis- 
sion of Kansas into the Union. 

The Senate, as in Committee of the Whole, r- 
sumed the consideration of the bill (S. No. 161) 
for the admission of the State of Kansas into the 
Union. 

Mr. POLK. Mr. President, a constitution and 
State government have been formed in the Terri- 
| tory of Kansas; and Kansas having tendered us 
her constitution, asks admission into the Union. 
The birth of a new State into the great Amer- 
ican family is an event of profound concern, wot 
merely to the patriot statesman, but to every re- 
flecting mind in the nation. But there are gool 
reasons, sir, why I@&s one of the Senators from 
Missouri, heal feel a special interest in the at: 
mission of Kansas. She, as wellas my own State, 
is a part of that Louisiana ceded by France to th: 
United States. The treaty of cession guarantics 
to Kansas, as well as to Sire and the other 
States to be formed out of thatterritory, admissio" 
into the Union on an equal footing with the orig 
nal States. [Kansas is in the nearest neighborhoo: 
of my own Missouri, stretching for the who: 
length of her eastern boundary coterminous’ 
with the western limit of Missouri, and separat’¢ 
from her, by only an imaginary line, from the Mis 
souri river on the north to her uttermost souther! 
extremity. Are there any good reasons why W° 
should notadmit her? If'so, what are they? Hes 
she not the requisite population? All concede th! 
she has. No one raises an objection on ts 

round. Do not her people desire to be admitted’ 

here can be as little question on this point. No 
party, and as far as I know, no person, in Kan- 
sas has opposed her admission, for the reas! 
that the people prefer that she should continue 
occupy a territorial condition. Even the dsr 
anizers there, the opponents of the party who 
avor the constitution now before Congress, \ 
opponents of order and of law, and of the Dem 
cratic party, had themselves, before the Kans’ 
constitutional convention assembled at Lecom) 
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858. 
assumed to form a State 
“ and had actually presented it to Congress, 
i asked to be admitted as a State of the Union 
Jor it. Of course, the party which has pre- 
sed the Lecompton constitution as the organic 
of the Territory are in favor of the admis- 
of Kansas as a State. Hence all parties and 
individuals are in favor of Kansas coming 
» the sisterhood of States. 
“One other question, and only one, remains to 
» settled. Is the constitution before us repub- 
an in its form? I know of no one, unless it 
may ve the Senator from Connecticut, who main- 
‘ins that this constitution is not republican in 
‘ym. That I consider a conceded point. 
' Thus, Mr. President, the whole case is pre- 
opted ina nut-shell. ‘The Territory of Kansas 





eeks to be admitted into the Union as one of the | 
She has the requisite | 


equal confederate States. 
ypulation. Her people desire to be admitted; 
snd her constitution meets the only demand of 
e Constitution of the United States. Itis re- 
»yblican in form; yet her admission is opposed. 
Ir is resisted by argument, by denunciation, by 
srategy, by all the means that can be brought 
to requisition, ‘* per fas et per nefas.’’ As Sen- 
tors, realizing the importance of the questions 
wolved, and the momentous consequences that 
iay be at stake, and penetrated with a sense of 
the responsibilities under which we are acting, 


constitution at To- | 


let us examine the case fully, fairly, and dispas- 


1 
sionately. 
The constitution before us is the deliberate, 
formal, and solemn act of a convention chosen by 


urpose of making it. 
result ofa series of acts of the people, done under 


notallatonce, butat regular and proper intervals; 
not in hot haste and without time to examine and 
reflect, but with sufficient time, at each successive 
stage of the proceedings, to-enable the people to 
iscertain all the facts, and to weigh their conse- 
quences and bearings, and then to judge of every 
step and its tendency, before taking it. 

Sir, let us look at these successive steps. The 
sense of the people is first taken as to the pro- 
priety of forming a constitution and State gov- 
erument. ‘This was done by taking a vote of the 
people, at the polls, by a regular election, with all 
the forms and sanctions and officers proper to 
elicit a true expression of the popular will. This 
election was held in pursuance of a statute law, 
by the Territorial Legislature, acting under 
the authority, and according to the forms, of the or- 
ganicact. This law was passed at the July session 
of the Territorial Legislature, in the year 1855; and 
the sense of the people was taken 11 compliance 
withit, on the first Monday of October, 1856—a 
yearand a quarter thereafter. There was, there- 
‘ore, full time given them for reflection, and for the 
formation of deliberate opinions. 
precipitate, but calm, and fair, and temperate, and 
rvei slow. This vote of the people to express 
their opinions on the proprigty of forming a con- 
stitution and State government for themselves, 
Was not taken at a special election, at which only 
afew voters might have turned out to the polls; 
out itwas fixed on purpose, at the same time and 
place as the general election for members of the 
ferritorial Legislature and the other territorial 
otiecers. ‘Thus, it was so ordered and ordained 
“iat there might be the fullest possible turn out 

the people, and consequently the fairest utter- 
ance of the popular voice. That the popular will 


passe d 


was fairly expressed by this election, I hold to be | 


beyond doubt. No one can successfully impugn 


ut In the mean time, in the October preceding 
‘or it, there was an election holden for a Delegate 
‘0 Congress, from the Territory, which had the 
tilect to fix the attention of the people upon this 
stitutional election. 

Now, the next step in the progress of events: 
ree months after it transpired, the result of this 
“ieclion for testing the sense of the people upon 
‘he question of forming a constitution and State 
“0verhment comes before the Territorial Legis- 
‘ture for their consideration and action. Time 
“ough had intervened for the result to be known 
'N every log-cabin in the Territory, and indeed 
‘roughout the whole country. This very Legis- 
ture had been chosen by the people, with the 
‘ear Kuowledge, ou the part ef both constituent 


} 
th 
uli 


| the solemnities and all the forms of law; done, 


Not hasty, not | 








° i} 
and delegate, that the result of the election there- || 


tofore held to test the sense of the people upon 
the expediency of a change from a territorial to 
a State government would come before it. The 
Legislature enter upon the consideration of the 
subject. Every member has had long time to 
inquire into all the circumstances of the election— 
its legality and significance; and after abundant 
time for deliberation—for they met on the first 
Monday of January, and acted on the 20th of 
February—they bow to the will of the people, and 
provide for the election of delegates to a constitu- 
tional convention. For this purpose they pass a 
statutelaw. Inthe mean time—in 1856—the mat- 
ter of passing a law for directing the people of 
Kansas as to forming a constitution and State 


| government had been before Congress, and a bill 


for the purpose, known as the Toombs bill, had 
pens the Senate of the United States. This 
egislature, in deference, it would scem, to the 


views of the Senate of the United States, pass an | 


act providing for the clection of members of a 
constitutional convention, which it is conceded 
on all hands embodies the main provisions of the 
Toombs bill, especially in the matter of the regis- 
tration of voters. And it establishes a liberal 
standard of qualification for voters. It fixes the 
day of election on the third Monday of June, 1857. 
Thus there is an interval of four months between 
the passage of the law and the day of the election 


| —a period long enough for making all the neces- 
| Sary preparations—for complying with all the re- 


quirements of the law, for bringing out candidates 


| and canvassing their merits before the people— 
e people of Kansas Territory, for the express || 
That convention was the | 


long enough for full investigation aud intelligent 
voting. 

The meeting of the convention is appointed for 
the 4th of September, 1857. A three months’ in- 
tervalis given between the day of the election and 
the session of the convention—an interval all- 
sufficient to enable any person who might desire 
to do so, to contest the seat of any member who 


| mayshave received a certificate which he was not 


entitled to; and giving the members elected ample 
opportunity for preparing themselves to discharge 
well the responsible trust committed to them by 
their sovereign constituents. Contrast this with 
what transpired in Minnesota. (Ido not by this 
mean to say that I am opposed to the admission 
of Minnesota into the Union.) There they elected 
delegates to a convention; and these delegates, 
when assembled, first determined by vote whether 
it was the wish of the people to be admitted into 
the Union. Yes, sir, on this first step of the pro- 
cedure, the will of the people was determined by 
these delegates; and then these very delegates 


| immediately proceeded to form a State consti- 


tution. 
favor of Kansas! The great primordial Peston. 


is election and next after the passage of the law | 


What a contrast does this present in 


whether they wished to come into the Union at 
all or not, under any constitution, and which must 
necessarily precede the formation of a constitu- 
tion, is determined—how? Not by the people 
theinselves, but by these delegates. To the people 
of Minnesota this question was never submitted 
fora direct vote. In Kansas it was. If it was 
necessary in the case of Kansas that the whole 


constitution sh®uld be submitted to the people at | 


the polls, was it notequally necessary, in the case 


| of Minnesota, that the question of whether they 


would have a State constitution at all, or not, 


_ should have been submitted to the people? In Kan- 


sas they submitted to the vote of the people the 
question whether they wished to come into the 
Union. In Minnesota they did not. In Minnesota 
they submitted the whole gonstitution to a vote of 
the people. In Kansas they submitted only a part 
—but that was the single and vital question before 
the people. The convention of Kansas met and 
framed a constitution. They made provision for 
submitting to the people, by direct vote, whether 
they would tolerate slavery by their constitution. 
That question was so submitted on the 21st of 
December last, according to the provisions of 
the constitution itself; and it was decided by an 


| almost unanimous vote, and thus indisputably 


settled. 

Mr. President, when we view these proceedings 
of the people of Kansas in forming for themselves 
a State constitution, in the successive stages of 
their development—not from the low arena of 
partisan strife and passion, but from the elevated 
stand-point of the patriot, who reveres the sover- 
eiguty of the people and loves representative lib- 


; an 


_ THE CONGRESSIONAL GLOBE. 


erty—liberty reposing on written constitutions 
regulated by law, what a majestic spectacle 
is presented! The people marching forward in 
stately pace to the accomplishment of their pur- 
pose, with a movement as grand as the lapse of 
the tide or the travel of a planet. 

This Kansas constitution, so formed, is now 


| before us, conformably to the Constitution of the 


United States; and the nascent State prays to be 


| admitted into the Unionas one of the equal States 


of our glorious Confederacy. What its several 
provisions are, itis not for Congress, under the 
Constitution of the United States, to inquire, be- 
yond the single question, isit republican in form ? 
if inquired into, however, it will be found to be 
quite as unexceptionable as the constitutions of 
most of the States of the Confederacy. And, sir, 
if it did not contain an article tolerating slavery, 
[ apprehend it would have passed without chal- 
leuge from most of the persons throughout the 
land who are now raising the most vehement 
clamor against it. 

But, objections are urged hee against the ad- 


| mission of Kansas under this constitution, be- 


cause, as it is alleged, there have been irregulari- 
ties in some of the proceedings wltich preceded 
its adoption. And Senators, Mr. President, who 
have embarked with great zeal in this enterprise 
of opposition, and of consequent agitation in Kan- 
sas, and throughout the country, have fallen, in 
my judgment, into flagrant errors of fact and of 
theory, and, of course, have been led to conclu- 
sions most fallacious. 

The Senator from Maine seems to have spoken 
against the admission of Kansas, under the mis- 


| takenimpression that the delegates to the Lecomp- 


ton convention were elected under the operation 
of a test oath; that persons were precluded from 


voting for them, unless they would do violence to 


their consciences by swearing to support the fugi- 
tive slave law. Snir, 1 don’t understand how a 
man’s conscience can be violated by assuming 


| upon it the obligation to do only what the Const- 


| demn them. 


tution of his country imposes upon every one of 
its citizens as a sacred duty. That Constitution 
expressly declares that ** persons held to service 
in one State, escaping into another, shall be deliv- 
ered up on claim of the party to whom such ser- 
vice may be due.”’ 

But, sir, the Senator is grievously mistaken. 
The law providing for the election of delegates to 
the constitutional convention, ordained in its elev- 
enth section that— 

“ Every bona fide inhabitant of the Territory of Kansas, 
on the third Monday of June, 1857, being a citizen of the 
United States, over the age of twenty-one years, and who 
shall have resided three months next before said election in 


| the county in which he offers to vote, and no other person 


whatever shall be entitled to vote at said election.’’ 
These. sir. are all the qualificati the voters 
lese, Sir, are ail the quaiimcations the voters 
for delegates to the convention are required to 
possess. The act of the 20th February, 1857, 
fixing the qualifications for voters in all other 
elections, expressly excludes from its operation 
the election of delegates to the constitutional con 


| vention, though its standard of qualifications is 


exactly the same as that just given, except, only, 
that a residence of six months is reabived instead 
of three; and this law repeals all the laws re- 
ferred to by the Senator from Maine as requiring 
‘‘test oaths,’’? as he termed them. And soit was 


| expressly held by Governor Walker in his opin- 


ion published by him officially to the people of 


| the ‘Territory with reference to this very election. 


Another Senator has told us that the sheriffs and 
probate judges, whose duty it was to make the 
enumeration of the voters for the purposes of the 
election of the members of the convention, were 
selected by the first Legislature. Hethenassumed, 
against the facts and the truth—as I will show— 
that that first Legislature was illegally elected; 
and concluded that the convention was, therefore, 
a fraudulent one. Sir, any such a conclusion is 
unwarrantable, even if it had been true that this 
first Legislature elected the sheriffs and probate 
judges. For, I hold, first, that it is the very es- 
sence of all uncharitableness to pronounce men 
dishonest and fraudulent knaves, (as this charge 
does, the sheriffs and probate judges,) against 
whom not a particle of proof is produced to con- 
Again, it is the verdict of common 
fairness, 1 do not say charity, that every officer 
intrusted with the discharge of a legal duty, and 
sworn to its performance, has discharged thatduty 
fairly and impartially. Sir, even the stern law, 
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sumes that every officer has pom d discharged 
his legal duty. Would the Senator have had the 
first Legislature create these offices and leave them 
without incumbents until a popular election could 
be held? On the contrary, it was clearly their duty 
to have filled them,as they did. But, sir, before 
the election of delegates to the constitutional con- 
vention, and at the very next Legislature after the 
first, and at the very earliest moment at which it 
could be done, these offices were made elective by 
the people. 

Mr. President, almost every gentleman who has 
either spoken or written in opposition to the ad- 
mission of Kansas on the Lecompton constitu- 
tion, both in and out of the Senate, and including 
both the actual Governor Walker and the acting 
Governor Stanton, seems to have labored to pro- 
duce the false impression that about half of the 
legal voters in Kansas were disfranchised, and not 
allowed to vote for delegates to the convention for 
want of aregistration of their names. When this 
had been substantjally affirmed, on a former ocea- 
sion, in the course of the debate on Kansas affairs, 
and when asemblance of verity had been assumed 
for it, by quoting the declaration of Governor 
Walker, and asserting that ithad not been denied, 
I then took occasion to dissipate the untruthful 
inference by proving that the statement had been 
denied by gentlemen of respectability, both in the 
Territory and out of it; and among them, two of 
the members of the Lecompton convention itself, 
and also the Democratic candidate for Governor at 
the late election for State officers. And when that 
statementof facts presented by me had swept from 
under him the foundation upon which he had built 
upacharge of fraud in the election of members to 
the constitutional convention, the Senator from 
Michigan said that “there was but one reason 
for requiring a registration of voters in the clec- 
tion of the members of that convention, and that 
was, that under a show of fairness they might de- 
fraud the people, and the resuit had justified the 
prediction."’ And yet he admitted that the Kan- 
sas Legislature had taken the provisions of the 
Toombs’ bill, and coneeded that the provisions 
of that bill were wise and good. ‘To show Ido 
not misrepresent him, Tread the paragraph of his 
speech on this point; 

“Tt was perfectly clear to me that that Legislature bad 
taken the provisions of the Toowbs’ bill, which was to be 
executed by men appointed by the President and confirmed 
by the Senate of the United States, whose character sliiould 
be such as to secure an houest exercise of its provi-ions, and 
the provisions ot that bill were designed tor the purpose of 
excluding all who were notactual inhabitants and residents 
of the ‘Peentory.”? 

ludeed, so highly did the Senator think of the 
excellence of that bill that he voted tor it here in 
lis place. lt wonder if he then thought that the 
provisions of that bill might be used ** to defraud 
the people.’’ I wonder if the same provisions that 
were wise and good in the Toombs" bil! can be 
uny fess so in the act of the Kansas Legislature. 
1 read another extract: 


* But, sir, there is an additional fact stated in that news- 
paper extract which goes to show either that these gentle- 
men did not understand the subject. or did net intend fairly 
to presentit. [tis this: that if anybody was aggrieved in 
that Territory they could apply to the Governor for redress, 
im regard to the registration of votes. There is nota single 
word in the law that authorized the Governor to act at all, 
and he had no more power to actin that case than I liad.” 


This is strong language—strong assertion— 
Mr. President. 

Let me now call the attention of the Senate to 
the provisions of that law. Its second section is 
as follows: 


! 

* In case of any vacancy in the ofiice of sheriff, the duties 
tmposed on such sheriff by this act sha!l devolve upon, and 
be performed by, the judge of the probate court of the county 
in which such vacancy may exist, who may appoint dep 
ules, NOt to exceed one in each municipal township; and 
ti case the office of both sheriff and probate judge in any 
county shall be or become vacant, the Governor shall ap- 
point some competent resident of such county te perform 
such duty, who shall have the same right to appoint depu- 
ties, take and subscribe the same oath, and perform ail the 
requirements o1 this act, as applied to sheriffs.” 


Sir, I forbear any remark, further than to in- 
quire which is nearer the truth, nearer the very 
letter of the section just read, that * newspaper 
extract,’’ as the Senator termed it, or the Sena- 
tor’s asseveration ? 

Let me here say, Mr. President, that since I 


read the statement in question, in regard to the 


fifteen counties in Kansas Territory attached to 
other counties for civil, and, of course, for elee- 


which knows neither mercy nor compassion, pre- | 
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tion purposes, I have been able to get access to || ifications of the members of another one? To 


the laws of Kansas. And I find that that state- 
ment—that ‘ newspaper extract’’—is in the very 
words of the thirty-fourth section of the act of 


20th February, 1857, which is as follows: 


“ The counties of Weiler and Richardson are hereby at- 
tached to the county of Shawnee. 

** The counties of Madison, Butler, and Wise, are hereby 
attached to the county of Breckinridge. 

The county of Coffee is hereby attached to the county 
of Anderson. 

* The county of McGee is hereby attacied to the county 
of Bourbon. 

“The counties of Greenwood, Hunter, Dorr, Wilson, 
Woodson, and Godfrey, are hereby attached to the county 
of Allen, 

** The county of Brown is hereby attached to the county 
of Doniphan. 

* The county of Davis is hereby attached to the county 
of Riley.’ —.dcets of Kansas Territory, 1855, p. 183, see. 34. 


But, sir, if we look at one of the exhibits ac- 
companying the report of the Committee on Ter- 
ritories, we find that the Territory of Kansas was 
divided, for the purpose of this election, into 
eighteen districts. Whatelse do we find? Why, 


that of these eighteen districts, there were only 


rr 
ing. 


four in which there were no returns of the enu- 
meration of voters. There were returns from 
every other district. We further find, that there 
were twenty-one counties represented; so that it 
took the whole number of the counties unrepre- 
sented to constitute four out of the eighteen elec- 
tion districts. Of course the population of these 
countics must have heen exceedingly sparse. ‘The 
fact is, that three of them, as has been already 
said—Clay, Dickinson, and Washington—are 
without inhabitants down to this present speak- 
The four most populous of these counties 
were Anderson, Allen, Franklin, and Breckin- 
ridge. 
Abolitionists prevented the census being taken 
by force and threats; and in Breckinridge, the 


judge of probate, being an Abolitionist, refused to 


execute the law. Anderson and Franklin sever- 
aliy constituted each one election district. This 
disposes of two out of four of the districts’ un- 
represented; and as to the two others, it is sufii- 
cient to say that, to the county of Breckinridge, 
where an Abolitionist probate judge refused to 
act, were attached, tur election purposes, the 
counties of Madison, Butler, and Wise; and to 
the county of Allen,in which Passmore Williams, 
the judge of probate, was not allowed to take the 
census, but ian out by the Abolitionists, were 
attached the counties of Greenwood, Hunter, 
Dorn, Wilson, Woodson, and Godfrey. What, 
then, becomes of the assumpton that half of the 
voters of the Territory were disfranchised, and 
that by no act or default of their own? 

It has been moreover said that this first elec- 
tion of a Legislature in Kansas was carried by 
illegal means—by frauds and violence—and that 
consequently that body was an illegal body. He 
who makes such an assertion ought to stand 
ready and able to prove it. The proof has not 
yet been produced. Can it be produced? I main- 
tain that it cannot be. By the organic act, the 
Governor was empowered to declare who was 
elected, aad to give certificates of election. Ac- 
cordingly, he gave certificates to sgventeen out of 
twenty-six members of the House, and refused 
them to nine, Of the members to the Council, 
he declared nine elected, and refused certificates 
to four. A new election was ordered by the Gov- 
ernor to fill these vacancies; and two of the mem- 
bers of the House and two of the Council, whose 
election had been setaside by the Governor, were 
reélected by the people, and he gave them their 
certificates. There were seven contested cases in 
the House, and two in the Council. All of the 


| members, both of the Council and the House, 


the Legislature. 


attended at the time and place of the meeting of 
The two Houses passed on the 
questions of the contested seats in them respect- 
ively. They were the sole judges of the election 
and qualifications of the members of their respect- 


/ive bodies; and from their decision there was no 


| therefore, was final an 


appeal. This is as old as parliamentary law, and 
is one of its elementary principles. That decision, 
conclusive; and accord- 
ingly it was submitted to and acquiesced tn, both 


In the three first named, the rebellious | 
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mind, the assumption of sucha power is a aie 
strous proposition. What right has Congress , 
pass upon the election or qualification of the nm, 

bers of the Legislature of Kansas? None ip prin. 
ciple, none in parliamentary law, none in the 9g. 
organizing the Territorial Legislature. 

Mr. President, | have looked into the yoly,, 
inous House document that has been referred ,, 
in this debate, containing the evidence takey |. 
the committee raised to investigate Kansas 9}. 
fairs. ‘The census was completed in February, 
month before the election. There were 2,9))5 |, 
gal voters registered. From the southern Stays 
there were 1,670, and from the northern 1 (jj. 
and from other countries 217; there wasa major. 
ity, therefore, from the southern States, over an) 
above those from the northern States, of 652, ay) 
over and above all other voters, of 435. The ney 
from the southern States had the numbers, they». 
fore, of registered voters in the Territory to carry 
this first election over all opposition and com). 
nations. 

Again, there were fourteen representative djs. 
tricts. In eleven of these, there were maioritirs 
of registered voters from the South, and majo. 
ities trom the North in only three. And the ina. 
jorities of the voters from the South in these ele yey 
districts would give twenty-one members, whip 
the majorities from the North in the remaining 
three would only give five members. 

There were ten Council districts. Of these, 
there were majorities from the southern States 
in eight, while there were majorities from tie 
northern in only two. And the majorities from 
the South in these eight Council districts woul 
give ten out of the thirteen members of the Cow). 
cil, leaving only three for the North. I canno 
take time, Mr. President, to make this demo». 
stration more full. For a complete analysis of | 
the facts of this first territorial election, I refer 
the masterly expose of the whole subject by the 
Hon. A. H. Strepuens, made in the other end of 
the Capitol, on the 31st of July, 1856. 

In such a condition of things, why talk of Mis. 
sourians going over to Kansas in order to vote and 
carry this election? Sir, there was no necessity 
for any such thing. It would have been a work 
of absolute supererogation. ‘There were pro-si- 
very men enough there already to carry the elec- 
tien overwhelmingly. 

The Senator from New Hampshire [Mr. Hatt) 
admitted that the Missourians did not resort to 
fraud to carry the election. But he said that they 
marched over as an invading army and took pos- 
session of the polls, and so usurped the govern 
ment of the Territory. And this has been r- 
peated so often, and in so many forms of expres- 
sion, that it would seem that Senators think to 
practice upon the credulity of the country, and to 
compel credence by pertinacious reiteration 
vainly dreaming that falsities may be made to 
pass for truths by plausible and unceasing repel: 
tions of them. 

A sufficient and conclusive answer to al! such 
charges, for all timesto come, is the simple state- 
ment of the fact that there was no necessily for 
any such action; for the pro-slavery party, ast 
has been called, had already acontrolling majority 
of the voters of the ‘Territory. 

But, sir, | make bold to assert that there can be 
no proof adduced to make good the charges. In 
the mass of evidence taken by the House com- 
mittee, in 1856, ere is not a single witness who 
swears that a single voter, in any single preciucl, 
in any single representative or council district, was 


prevented from voting by any single Missourian, 


or any number of them. They were there with 


arms, it was said; but they made no aggression of 


attack upon anybody. It was strikinglya peaceful 
election—not interrupted by fights or violence. 
In that respect it contrasted well with similar 0 
casions In some of the oldest of the States 1n the 
Union, The electors may have been at the pol’; 
in some instances, in their wagons and with their 
rifles, their inseparable companions. ‘To the met 
cenaries sent out by emigrant aid corporations, 
from the cellars and alms-houses and tombs 0 


the great New England cities, this may hav? 


by the Governor and the contestants. The ques- | 


tion, therefore, is forever closed, and itis too late 
to attempt to except to what has been done. But, 


sir, who ever heard of one legislative body claim- |; 


ing the power of passing on the election and qual- 


seemed strange and even alarming; but to those 


accustomed to frontier life, in a new country, !'§ 
| known to be common and habitual. 


i 


I propose, Mr. President, to examine for ® me 
ment, the circumstances attending the electio! ° 
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the first Legislature in Kansas. Previous to the 
cane of the Kansas-Nebraska act, on the 24h 





a9 
»1S 


of May, 1854, the settlements of Missouri had 
pressed up against the boundary of the unopened 
Territory y uotil an almost unbroken length of 
fences and farms marked the line for Jong miles 
ofits course. The neighboring popujation were 
ready to pour in and occupy the laod so soon as 
the ‘i'er ritory should be opened to setuement. And 
immediately upon the passage of the act, they did 
immigrate into the Territory. They ‘* staked out 
theirclaims’’ and commenced their improvements. 
‘They built houses, made inclosures, and began to 
nlow and to plant. During the fragment of this 
first season, many of them had not been able to 
make crops, nor surround themselves with warm 
jjouses, necessary to enable them to. endure the 
rigors of an inclement winter on the inhospitable 
prairies of Kansas. They sought a temporary 
winter shelter in Missouri. They had, however, 
jn most cases domiciliated themselves in Kansas, 
and when they left it, they left it ** animo rever- 
tendi.”’ So soon as the water should flow and the 
vrass should grow in the spring, they intended to 
return to complete their houses and farms and to | 
avide in their permanenthomes. Sir, Mr. Web- 
ster, speaking eloquently in the language of filial 
veneration for his own revered sire, said of him, 
that in order to raise his children to a condition 
better than his own, he had moved up into the 
border setthements of New Hampshire so far that 
there was not a human habitation between the 
smoke that curled from his humble home over the 
frozen hills of the North, and the far off settle- 
ments of Canada. These fathers of families had 
cone into Kansas urged by the self same desire 
to improve the condition of their offspring, to 
raise theirchildren to a condition better than their 
own. They went under the promptings of the 
better instincts of our nature, and in the same 
manner as these promptings have carried immi- 
gration into the other ‘Territories that have grown 
into States. 

Now, in contrast with such settlers, look at the 
emissaries sent into the Territory for political 
purposes by the Abolition fanatics. So soon as 
the first steamers began to navigate the Missouri 
river in the early spring, the dwellers on its shores 
were surprised to find their decks and cabins 
crowded by the New England immigrants making 
their way into Kansas with nothing but black 
carpet sacks in their hands, containing all their 
worldly goods. It was too early to go into the 
‘Territory.in the way of ordinary settlement, and 
it was matter of wonder to see these immigrants 
pushed into this new and unsettled region in such 
crowds,and in such premature haste, before there | 
were provisions there to feed them, and when all 
their supplies must be furnished from abroad. 
But, on inquiry, it was ascertained that Governor 
Reeder had issued his proclamation for the elec- 
von of the members of the Territorial Legislature 
for the unusually early date of the 30th of March. | 
lis proclamation had been published in the East | 
and northeast long before anything was known | 
of itin Missouri or Kansas. The men who had 
veen shipped into Kansas by associations organ- 
ized and endowed for the express purpose, were 
among the first to bear the intellizence to the | 
citizens of the borders of Kansas and Missouri. 
Sir, the Senator from Vermont [Mr. Cortamer] 
well said of these men, ‘they went there to vote, 
ond they staid there to vote;’’ and he might also well 
have added that they staid there, many ef them, no 
longer then to vote, and then came away forever. 

_ To the citizens of Kansas who had settled there 

‘rom Missouri this looked like a deliberate pur- 

pose to disfranchise them. They determined to || 
defeat the consummation of the foul plan. Ac- 
cordingly those of them who had temporarily left 
‘heir homes, at once returned, in order to secure 
‘hemselves against this outrage upon their rights. 
The party with which they acted had a majority 
of the qualified voters, and triumphed at the elec- 
‘on. The men who had been hurried into the Ter- 
‘tory by aid societies, who could not be trusted 
‘0 Manage their own removal, but who had to be 
Sent under the conduct of overseers specially ap- | 
pointed for the purpose, and who had boasted, as 

‘sey passed through Missouri, that they were | 
‘ocking into Kansas in order first to abolitionize 
‘iat, and then to overrun Missouri, were disap- || 
Pointed in their unpatriotic designs. And then |! 
‘he plotters, foiled in their efforts, set up a shriek | 


that high function. 


| the people when they become a State. 
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for bleeding Kansas, which has been reéchoed by || 
| auti-slavery fanatics until the clamor has reached 


the remotest hamlet of the land. 

After awhile these operators changed their tav- 
ties, and instead of sending their instruments into 
the Territory with black carpet sacks, they sent 
them with Sharpe’s rides and Colt’s revolvers, and 
bowie-knives, and artillery. ‘The armed invader 
was substituted for the unarmed hireling; and 
these were sent into the Territory in bands and 
companies, armed and equipped for the most des- 
perate enterprises. One such company, two hun- 
dred and forty strong, came down into the Terri- 
tory through us northern border, organized with 
military officers and discipline, and with all the 
equipments of a military camp. th. 

But, in spite of all this origmal wrong, and of 
the lawlessness and rebellion which followed it, 
fortunately for the welfare of Kansas, the law and 
order party there, by their forbearance, their for- 
titude, their numbers, and their character, were 
able until the close of the labors of the Lecomp- 
ton convention, to maintain and preserve the su- 


| premacy of the legal government in that ‘Terri- 


tory. The dominion of law and of legitimate 


/ authority there has produced and presented to 


Congress a constitution for Kansas. 
Now, Mr. President, ] understand the Senator 
from Vermont to concede, that if there was au- 


| thority for the action of the Lecompton conven- 
tion, then the constitution framed by it is binding, | 


and that the vote cast on the 2lst of December 
last was decisive and conclusive. 

I do not stop to controvert or to discuss his 
distinction between **legal’’ and *‘authoritative.”’ 
i think it is manifest, from what I have already 
said, that that constitution was authoritative. 
But how does the Senator undertake to prove that 
itis not authoritative? By maintaining, first, that 
the unlimited sovereignty of the Territory is in 
Congress; and, therefore, secondly, that the Ter- 
ritorial Legislature could take no step towards 
forming « constitution and State government with- 
out an enabling act; and then, that Congress had 
passed no enabling act. 

Sir, it will not be questioned that the sovereign 
power of the Territory could form a constitution 


for its people. The sovereign power is the high- | 


est power; and if there is any power higher than 


the power to form a constitution and State gov- | 


ernment, I would like to be told what it is. I 


| know of no better definition of sovereignty than 


that it is the power of forming a constitution and 
government for a people. If, therefore, Congress 
has the actual and present sovereignty over the 


| Territory, it follows that Congress could form a 
constitution and State government for Kansas. | 


That is a position it is useless to controvert. I 
do not understand anybody to assert it. 


the Constitution. 
the Senator builds up his argument fails, and of 
course his whole effort to prove the Lecompton 


| convention, and the constitution ordained by it, 
not to be authoritative, must, of necessity, fail | 


alec. That authority remains still untouched. 
Sir, the State government which is to supersede 


a territorial organization, can be formed only— 


first, by the Congress of the United States; or, 


_ secondly, by the people of the Territory them- 


selves. I have already shown that Congress can- 
not form a constitution and State government for 
a Territory. It follows, therefore, that the peo- 


| ple of a Territory, and they only, can perform 
And, Mr. President, as cit- | 


izens of a Government which recognizes: the peo- 


_ ple as the only legitimate source of power—and 


especially as Democrats—we should never lose 


sight of the great cardinal truth, that it is the high 
| prerogative of the people of a Territory, and of 


the people only, to form a constitution and State 
government. On this point, with all due defer- 
ence to the Senator from Illinois, [Mr. Dovetas,} 
it is perfectly idle, it seems to me, to talk about 


the sovereignty of the Territories being “ inabey- | 


ance, suspended in the United States in trust for 
” For 
whenever a State government is formed—be that 
when it may—it must be made by the people of 
the Territory. Sovereignty is not vested in them 


It is | 
'| against the very letter of the Federal Constitution. | 
Even the power in Congress to establish a tem- | 
| porary territorial government is only inferential 
and by implication, not expressly granted. Any- | 
thing beyond this, is utterly without warrant in | 
The postulate, then, on which || 


| now indicated. 
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po they have become a State, but before. For 


they exert the highest attribute of sovereignty in 
the very fact of forming a State government. And 
though we should concede that before then their 
sovereignty may have been, as it were, in adoles- 
cence: sull, before that act is achieved, it has at- 
tained the maturity end perfection of its growth. 
It has been upon the recognition of this funda- 
mental teath of our American political science, 
that a majority of the new States have been re- 
ceived into the Confederacy. The instances in 
which enabling acts have been resorted to, are 
the excepuons which establish the rule. 

But, Mr. President, it seems to me that even 
those whose opinions differ from my own on 
this point, must be convinced, on examination, 
that the people of Kansas necded no authoriza- 
tion to forma State government beyond the Kan- 
sas-Nebraska act. This is the opinion of the 
President of the United States, as announced in 
his instructions to Governor Walker, and in all 
his messages to Congress touching Kansas. It 
is the opinion of Governor Walker often repeated. 
In the same opinion, too, Mr. Secretary Stanton 
concurs. And the Senator from Illinois, himself, 
on the 12th of June, 1857, at the capital of his 
State, spoke as follows: 


* Kansas is about to’speak for herself through her dele- 
gates, assembled in convention to form a constitution, pre- 
paratory to her admission into the Union on an equal footing 


| With the original States. Peace and prosperity now prevail 


throughout her borders. ‘The law under which her delegates 
are about to be elected is believed to be just and fair in all 
its obseets and provisions. There is every reason to hope 
and believe that the law will be fairly interpreted and im- 
partially cxeeuted, so as to insure to every bona fide inhab- 
ant tie free and quiet exercise of the elective tranchise. 
“If any portion of the inhabitants, acting under the ad- 
vice of political leaders in distant States, shall choose to 
absent themselves from the polls, and withbold their votes, 
with a view ofleaving the tree-State Democrats in a minor- 
ity, and thus securing a pro-slavery constitution, in oppo- 
sition to the wishes ofa majority of the people living under 
it, let the responsibility rest on those who, for partisan pur 
poses, will sacrifice the principles they profess to cherish 
and promote. Upon them, and upon the political party for 
whose benefit, and under the direction of whose leaders 
they act, let the blame be visited of fastening upon the peo- 
ple of a new State institutions repugnant to their feelings 
and in violation of their wishes. ‘The organic act secured 


| to the people of Kansas the sole and exclusive right of form- 


ing and regulating their domestic institutions to suit them- 
selves, subject to no other limitation than that which the 


| Constitution of the United States imposes. The Democratic 


pariy is determined to see the great fundamental principle 
of the organic act carried out in good faith. The present 
election law in Kansas is acknowledged to be fair and just. 
The rights of the voters are clearly defined ; and the exer- 
cise of those rights will be efficiently and scrupulously 
protected. Hence, if the majority of the people of Kansas 
desire to have ita free State, (and we are told by the Repub- 
lican party that nine tenths of the people of that Territory 


| are free-State men,) there i3 no obstacle in the way of bring- 


ing Kansas into the Union as a free State by the votes and 
voice of her own sy in conformity with the great 
principles of the Kansas-Nebraska act; provided all the 
tree State men will goto the polls, and vote their principles 
in accordance with their protessions. If such is not the re 
sult, let the consequences be visited upon the heads of those 
whose policy it is to produce strife, anarchy, and bloodshed 
in Kansas, that their party may profit by slavery agitation 
in the northern States of this Union.” 


Sir, this quotation from the Senator’s Spring- 
field speech 1s pregnant with meaning at this junc- 


|| ture, and bears on the question of the admission 


of Kansas in many other points than the one just 
f authority, sir, can have any 
weight on this point, can any man ask for it any 
higher, or ask for any more? The very first Legis- 
lature that ever assembled in Kansas passed an act 
to take the sense of the people upon the question 
of forming a State government, and the topic has 
been before the country from that time to the pres- 


ent; and yet I have, for the first time, during the 
| present session of Congress heard it affirmed that 
| the Kansas constitutional convention ** had no 


power todo any act, as a convention, forming a 
constitution; and that the act calling it was null 
and void from the beginning.’’ By the terms of 
the act, ** the legislative power of the Territory 
shall extend to all rightful subjects of legislation 
consistent with the Constitution of the United 
States, and the provisions of this act.”’ 

Now, | remark, first, that passing a law to in- 
itiate proceedings to erect a Territory into a new 
State, is consistent with the Constitution of the 


| United States, because that Constitution express- 


ly provides for the admission of new States formed 
out of the Territories of the United States. Sec- 


| ondly, it is consistent with the provisions of the 


act. I know it has been argued that the Terri- 
torial Legislature could do nothing to destroy it- 
self; but the argument does not apply to this case; 





L064 


for the act itself expressly declares that the gov- | 
ernment organized by itis to be a temporary gov- 

ernment. If so, then the act itself contemplates 

that the territorial government 1s to have an end 

put to it; in other words, it is to be superseded 

by a State government. How, then, can it be in- 

consistent with the provisions of the act that the 

Legislature should institute proceedings for facil- 

ipating the people in the formation of a State con- 

stitution © 

The Lecompton convention, then, was not only 
legal, but it was vested with full authority to form 
a constitution for the people of Kansas. It was 
authorized by the Territorial Legislature. It was 
authorized by Congress. And last, and highest, 
and chiefest of all, it was authorized by the peo- 
ple of Kansas. It has made a constitution, and 
that constitution is authoritative. 

But, it is objected that the constitution it made 
was not submitted—the whole of it—by the con- 
vention to the vote of the people. answer, 
first, that of the eighteen new States that have 
been received into the Union, the constitutions 
of thirteen were never submitted to the votes of 
their people prior to their admission, while the 
constitutions of only five were submitted; sec- 
ondly, of the thirteen original States, the consti- 
tutions of not more than a smgle one was ever 
submitted to a vote of the people before coming 
into the Union, and thirdly, the Constitution of 
the United States was never submitted to the 
votes of the people of a solitary State prepara- 
tory to entering into the national Union; that 
great act was done, in every instance, by a con- 
vention chosen for the purpose; and lastly, the 
very delegates to the Convention itself, which 
framed the Federal Constitution, were not elected 
yy the votes of the people of the several States, 
but were chosen, in every instance, by the Legis- 
latures of the States. 

But, sir, what has Congress got to do with this 
question? Have we any right to reject a consti- 
tution made in a legal convention, clothed with 
full power to act in the premises, because we may 
not happen to like the manner in which it was 
made? Under the Constitution of the United 
States, which authorizes us to inquire only 
whether the constitution offered to us 1s republi- 
can in its form; have we any right to go beyond 
this, and to inquire what was the method the peo- 
ile saw fit to adopt in making their constitution ? 
a a what right have we to set aside the 
great principle of the Kansas-Nebraska act—non- |, 
intervention—and to obtrude ourselves into the || 
affairs of the people of the Territory by objecting 
to the manner ee by them for framing their | 
fundamental law? This, it seems to me, would 
be a flagrant violation of the very spirit of the 
Kansas-Nebraska act. That act declares, in so 
many words, that ‘its true intent and meaning 
is not to legislate slavery into any ‘Territory or 
State, nor to exclude it therefrom, but to leave the 
wople thereof perfectly free to form and regu- 
ate their domestic institutions in theirown way, 
subject only to the Constitution of the United 
States.’’ Thus, the people were not only to be 
left free to form domestic institations, of what- 
ever kind they might please, but they were to be 
perfectly free to do this in their own way; thats, || 
they shall determine the mode and manner of 
forming them, whether it shall be done by the |, 
people in mass meeting or through their repre- 
sentatives chosen expressly to thatend. Now, 
sir, shall Congress take upon itself to prescribe 
the way they shall pursue in forming their do- 
mestic institutions by their constitution? Shall || 
we arrogate to main the authority to reject | 
the State because its people have seen fit to adopt | 
a way of forming their constitution which we do || 
not approve ? \| 

Further, sir, the delegates constituting the Le- || 
compton convenlion Were the representatives and i] 
agents of the people of Kansas, not of Congress, | 
nor of the United States. What right, then, has | 
Congress, on the well-known law and relation of |) 
principal and agent, of constituent and represent- 
ative, to inquire whether those delegates did right 
or Wrong in not submitting their work to the vote 
of the people? ‘* Who are we, that we should 
judge another man’s servant?) To his own mas- 
pA shall stand or fall.”’ But, sir, we know the 
faet to be that on this point these delegates faith- 
fully diseharged the trust committed to their 
hands, ‘The people of the Territory had not re- 
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| liberately and purposely. Governor Geary, it is 


_ vention for the very reason that it did not require 


| schedule on this point without being convinced 
| that this is a mere pretense, (if I may be allowed 





quired them to submit the constitution they should 
make to a popular vote. They were willing to 
give their delegates a commission in the same 
terms as had been used by the people of more 
than half of the Territories that had come into | 
the Union as new States, and of every one of the 
Old Thirteen, in the formation, beth of their own 
State constitutions, and of the Constitution of the | 
United States. And this course was pursued de- 


well known, vetoed the bill providing for the con- 


the constitution that might be framed by it to be | 
submitted to a vote of the people. It was yet 
passed, by a two-thirds vote, over his veto. All 
this was known, not merely to the party sustain- 
ing the Lecompton convention, but also to the 


disorganizers and rebellious recusants. These | 
factionists were more than notified of it. They 


were appealed to on this very ground by both 

Governor Walker and Secretary Stanton to come | 
forward and vote for delegates. They were ar- 
gued with, and entreated—addressed in public 
and private—in season and outof season. They 
were warned of the consequences of standing out, 
and told that a constitution might be formed for 
them tolerating slavery which they professed so 
intensely to hate. And now, if they refused to 
vote after all this, does it lie in their mouths to 
complain? And ifthey do complain, has Congress 





any right, on account of their complaints, to re- |) 


ject an authoritative constitution legally formed, | 
and that, too, against what has been its course 
and custom in all similar cases—against the ex- 


press letter and spirit of the Kansas-Nebraska || 
| act, and against the plain provision of the Con- | 


stitution of the United States on the subject of 
the admission of new States into the Union? The 
Kansas convention did not submit the constitu- 
tion, as a whole, to a vote of the people; but it 
did submit the article on slavery. 

I have not time, Mr. President, to stop to ex- 
plode the shallow sophism that the convention 
resorted to a trick in the mode of submission, by | 
which no man could vote either for or against the | 
slavery clause without voting for the constitution, | 
No man, it seems to me, can carefully read the 





to use so harsh an expression in this presence,) 
and more deserving of the epithet of trick than 
that part of the schedule to which that epithet 
has been applied. 

The article on slavery, sir, was the only part of 





IONAL GLOBE. 





March 1, 


this Senate. And it has often been done in othe, 
States. were 
Mr. President, in the estimation of those wh, 





profess to consider this action of the Lecompton 


convention a great outrage upon the rights of t)), 
people of Kansas, the people of Indiana must hay. 
been mostdgeply aggrieved by Congress when tha 
State was admitted into the Union; for I am told 
by one of her Senators on this floor, that an ar. 
ticle establishing slavery in that State was voted 
out of her constitution by a majority of two votes 
only; and yet that coastitution was never sy). 
mitted to a vote of the people of that State. Sti, 


| she was admitted into the Union as a non-slaye. 


| holding State. 


/ in their own — 
| is meant by this 


| 


| 


the instrument about which there was any serious || 


difference of opinion. Has any man ever heard | 
ists in Kansas, against the articles on banks, or 
taxation, or the qualifications prescribed for Gov- 
ernor, or against any other part of the instru- 
ment, except the article on slavery? Who has 
ever beard any exception taken against its pro- 
visions on these subjects, except from the Sena- 
tor from Hlinois? And he frankly admitted that 
lus difference of opinion from the committee on 
these subjects, would not be sufficient ground for 
voting against the admission of Kansas. Where 
was the necessity, then, of submitting to a vote of 
the people provisions of the constitution about 
which there was no difference of opinion, and 
about which a difference of opinion is conceded 
to be unimportant? 

The article in her constitution which was to 
fix the condition of Kansas as a slaveholding or 
non-slaveholding State, was the sole point of con- 
test. This was the question that had agitated 
that Territory from the period of its first organi- 
zation. Indeed, it was this that had populated her 
with emissaries sent out by the Emigrant Aid 
corporations. And this it was that had drawn 
to Kansas the attention of every section of the 
entire country. This question was submitted 
to a fair vote of the people; and that, too, in the 





|| fairest mode in which it could be done; that is, it 


was submitted alone, as an isolated issue. If it 
had been incumbered with other questions there 
would not have been so fair an expression of the 
popular will upon it. A man might have voted 
for or against the slavery article, in order to reach 
some other object. And, sir, this submitting a 
particular provision of a State constitution, as a 
single question, to be voted on by the people, is 
no strange proceeding. It has been done in the 


| case of Oregon, whose constitution is now before 


any objection, even from the rebellious Abolition- || 


Sir, when that vote was so very 
close in the convention, it is altogether possible 
that the result would have been different if it had 
been submitted to a direct vote of the people. But 
Congress did not stop to make this a condition 
precedent, which must be met before the State 
should be admitted. 

So, too, the same was true in Illinois. There, 
an article proposing to establish slavery by her 
constitution was voted down, in her constitutional 
convention, by buta small majority of votes; and 
that constitution was never submitted to a vote of 
the people. Yet the people of Illinois have never 
found out that their rights were trampled on by 
Congress when that State was admitted into the 
Union. The submission of this article of the con- 
stitution was in exact compliance with the require- 
ments of the Kansas-Nebraska act. ‘That act re- 
pealed the Missouri restriction. That restriction 
excluded slavery trom the Territory of Kansas. 
The repeal of the restriction left the people of that 
Territory free, ‘* perfectly free,’’ to introduce sla- 
very into it at their option. What was the grand 
question that immediately followed? It was, shail 
slavery be introduced into the Territory of Kan- 
sas, or excluded therefrom? This question is left 
by the convention to the decision of the people, 
by a direct vote, clean and naked; separated from 
every other issue. 

Again, this act declares that its true intent and 
meaning is, not to introduce slavery into any Ter- 
ritory or State, nor to exclude it therefrom—yes, 
sir, slavery is the thing that it neither introduces 
nor excludes—* but to leave the people thereof 
perfectly free to form their domestic institutions 
> What domestic institution 
anguage? Sir, does not the first 
part of the sentence make it perfectly plain what 


domestic institution is meant? Before the passage 


of the Kansas-Nebraska act were not the people 
perfectly free to form all their other domestic in- 
stitutions in their own way, except the institution 
of slavery only? 

But, Mr. President, this issue was not only sub- 
mitted to the people in the best possible way to 
procure a true decision upon it, in the grand fact 


that it was disentangled from every other issue, 





but in the further fact that it was submitted in 
such manner, as to time, as was best calculated to 
reach the unbiased judgment of the people. It 
was submitted, not at a general election, when of- 
fices were to be filled—offices both of emolument 
and of a political character, calculated to enlist 
personal feeling and the might of party discipline 
—but it was submitted with perfect fairness ata 
special election, held for this purpose only, where 
no disturbing influence could be brought to bear 
upon it; and that, too, in spite of the certainty 
that a comparatively small vote would be the con- 
sequence. After proceedings of such a character, 
shall any man be heard to accuse the Lecompton 
convention of contriving to secure the adoption 
of the slavery article into the constitution of Ka- 
sas by trickery? Sir, if they intended to impose 
this constitution upon the people of Kansas by 
contrivance, they were certainly bunglers in te 
business. They might have learned a lesson, pet 
haps, from the Minnesota convention. Thatcoi- 
vention first fixed the election of the State officers 
under the proposed constitution, on the very sate 
day the people were to vote upon the constitution. 
They thereby secured a full vote. They next pro 
vide, in the eighteenth section of the schedule, that 
**no voter should vote for or against the constt- 
tution on a separate ballot from that cast by ): 
for officers to be elected at that election under the 


constitution.’”? Why not? Why should he net 
be permitted to vote on a separate ballot? WY 
subject the voter tothiscompulsion? 1] would say 
that, so far from compelling him to vote for of 
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‘ost the constitution enly on the same ticket 
‘hould cast for State officers, if any compul- 
mode was to be prescribed, it ought to have 
she reverse. Could the mode adopted have 
- other effect than to compel votes for the con- 
won? Similar means were resorted to by the 
-anizers in the Kansas Legislature when 

d together by acting Governor Stanton, no 
wht for this very purpose. 
‘their illegal and fraudulent voting upon the 
ivansas constitution on the very same day or- 
sined by the convention for the election of State 


s 
yt 
ry 
un 


ul 


1 
' 


They fix the time | 


-.org under that constitution, but to be con- | 


yeted, not by the same officers, but by officers of 
cir own. ; 

Rut, Mr. President, that Legislature proceeded 
jout the shadow of authority, in attempting 
any action at all on the Lecompton con- 
sitution. ‘The whole authority to make a consti- 
-yion had been delegated, by the people of the 
T.pritory, to the convention that made that con- 
sitution. hatconvention had already acted, and 
was functus officio. The duty and trust committed 

thad been already discharged. Its entire work 
| been executed—nothing remained to be done. 
irs members had fallen back into the mass of their 
¢jlow-eitizens. A mere Territorial Legislature, 
‘yerefore, could not interfere with the completed 
rk of that conventior, clothed, as it had been, 
with the sovereign authority of the people. More- 
r, that Legislature was a body with only sub- 
linate powers. It could act only within the 
its prescribed to it by the act of Congress or- 
eanizing the Territory. It could neither make 
ystitution, nor intervene in the making of one. 
Why, sir, think of the consequences of a contrary 
doctrine. If the Legislature which undertook to 


submit the Kansas constitution to a vote of the 


Wi 


‘ le 
to Lint 


yeople was competent to do it, so could any sub- | 


i 


sequent Legislature do the same thing. 


i 


And if 
mild be done within six weeks, it could equally 
« done within six years. What could be more 
anarchical or destructive? The calamities that 
must flow from such a theory put into practice 
we sufficient to.demonstrate its fallacy. 

[ bee, Mr. a to call attention fora mo- 
inent to this 4th of January vote on the Lecomp- 
ton constitution. The facts and figures, | think, 
demonstrate that the vote pretended to have been 
cast is fraudulent. 

‘he vote cast for the slavery clause, at the spe- 
election on the 2ist of December last, when 
here was nota full turn-out of the people, was 
6,226. ‘The vote, according to the cerificate of 
C. W. Babcock and G. W. Dietzler, on the 4th 
of January was 10,226, making an aggregate of 
16,452. But the average vote for the disorgan- 
zers’ ticket, on the 4th of January, according to 
abeock and Dietzler’s pronunciamiento, omitting 
‘returns received since,’’ was 6,304, and that for 


ime fund 


the Democratic ticket was 6,519, making an ag- | 


vregate of 12,823. 
vote cast on the constitution, according to these 
figures, is 3,629 more than the whole vote of both 
jirties cast at the election for State officers, when 
there was a full turn-out of the people. 

Again, no fair-minded man will think I go toe 
iar, in assuming that all the electors who voted 
‘he constitutional ticket as against the ticket of 
the disorganizers, at the election for officers and 
members of the Legislature, on the 4th of Janu- 
ary, under the Lecompton convention, were in 
'avor of that constitution. Now, in the light of 
‘his position, how does the matter stand? The 
‘verage vote cast for the pro-slavery ticket was 
6,019. The vote for the constitution with slavery, 
on the 21st of December, was 6,226, or 293 votes 
ess than the vote of the constitutional party on the 
ith of January—a difference which is more than 
accounted for when we recollect that the voting 
on the 21st of December was at an election where 
iO officers were to be chosen—where there had 
een nO previous canvassing before the people. 


How, Mr. President, does this refute the charge | 
of fraud in the vote on the 21st of December? For | 


the constitutional vote on the 4th of January was 
‘arger than the vote of the same party in December 


So that the aggregate of the | 


»y near three hundred. So, too, it is justifiable to | 


‘sume that those who were opposed to the con- 
‘utution would vote for the disorganizers’ ticket 
‘1 the 4thof January; yet the vote purporting to 
‘ave been cast against the constitution is 10,226; 
While the average vote for the disorganizers’ ticket 
's ouly 6,304, or 3,922 less than thie vote against 


THE 


eee 


| under the Lecompton constitution, and which is 


| They say, after giving a tabular statement of the | 
| votes, ‘* returns received since.’’ 


| ceived since,’’ 





|is suggested that civil war may be the result of 


| country will begin. 


| industrious, and order-loving citizens of Kansas 


the constitution. This election on the 4th of || 
January, Mr. President, presents this still fur- 
ther singular spectacle: grown-up men, not under | 
twenty-one years of age, citizens of the United 
States, saying they were opposed to the constitu- | 
tion, and yet at the same time voting for the State | 
officers and legislators provided for by that very | 
constitution; estopping themselves, in the most 
solemn manner, by the exercise of the highest fran- 
chise possessed by freemen; contradicting their 
words by their acts. 
* Verba non audiam quum facta videam.”’ 


Mr. President, this pronunciamiento of Babcock 
and Dietzler about the votes for State officers 


quoted from by the Senator from Illinois, in his 
report of one, 1s certainly a most extraordinary | 
paper. It bears date the 14th of January, 1858. 


Since when, I 
ask? The only date that the paper gives is the 
14th January, 1858. Therefore the word ** since”? | 
must refer to that date. But that is impossible, 
because that is the very date of making the proc- 
lamation. It is contradictory, and necessarily 
false—absurdly so. 

But there is this further extraordinary feature 
about these ** returns received since;’’ and that | 
is, that, according to them, each one of the candi- 
dates of the disorganizers gets exactly the same | 
number of these votes, to wit, 637. But it does 
not stop here. Each one of the constitutional 
candidates, too, gets exactly the same number of 
them, to wit, 6. | 

How happens it, too, that of the ‘ returns re- | 
the disorganizers get 637, while 
the constitutional candidates get only 6? 

Why, sir, itappears from their own figures that, 
unless they can count ** returns received since,”’ 
their ticket is defeated; but 637 for the disorgan- | 


| izers, against 6 for the constitutional party, would 


prevent defeat. | read from that pronunciamiento | 

















as follows: 
On the State ticket, the vote as returned stands as fol- 
lows : 
FREE STATE. 
Smith, Roberts, Schuyler, Mead, Goodin, Parrot, 
Gov. Lt. Gov. Sec. State. Treas. Auditor. Cong. | 
6,238 6,310 6,230 6,248 6,176 6,623 | 
Returns received since. 
637 637 637 637 637 637 
6,875 6,947 6.857 6.885 6,813 7,260 | 
PRO-SLAVERY. 
6,539 6,440 6,560 6,508 6,503 6,568 
Re‘urns received since. © 
6 6 6 6 6 6 
6.545 6.446 6.566 6.514 6,509 6,574 








Mr. President, after a patient investigation of 
the case, I can see no serious obstacle to the ad- | 
mission of Kansas into our Federal Union, upon | 
the constitution now before us. Onthecontrary, | 
I see controlling reasons demanding this consum- 
mation for that people, reasons of expediency and | 
right, reasons of legality and constitutional obli- | 
gation. The welfare of the inhabitants of the 
Territory, and the exigencies of the whole nation, 
conspire to demand it, and the past action of the 
Government in like cases justifies it. For my- 


self, sir, I cannot hesitate as to the vote I ought || 


to give. With the convictions I entertain, { can 
meet my own responsibilities according to m 
own estimate of them, but by one course. Butit 


doing justice to Kansas. No man, sir, can con- 
template that most direful of all calamities with 
more horror than I do. Hide, oh hide me from 
the day when American soil shall be reddened by 
fraternal blood, shed by fratricidal hands! That 
may be the day when the dying. agonies of my 
But, Mr. President, I cannot 
be deterred from duty by any such vain surmis- 
ings of evil. Iam convinced that the temperate, 


want quiet and repose. The heads of families 
desire peaceful homes for themselves and their 
households. The people are not all, nor are the 
most of them, restless factionists and agitators, 
but solid men of worth and substance. And if 
the accounts we get from there are at all reliable, 
such men are longing for a cessation of the tur- 
moil which political agitators from abroad have | 
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imposed upon them so long. Let the people of 
Kansas once assume the responsibilities of a State 
government, let them realize that they must bear 
its burdens and expenses, and soon their conten- 
tions will be composed. The heavy load of quell- 
ing turbulence, and of maintaining the officers 
and the supremacy of the law in that Territory, 
has heretofore been carried by the Government 
of the United States. Let it fall wpon the shoul- 
ders of the people there, and it will reduce insub- 
ordination with marvelous rapidity. 

Sir, the whole country is sighing for peace. It 
wants this slavery agitation banished from the 
halls of legislation, both State and national, and 
localized in Kansas, where it can be dealt with 
by those who alone are interested in the question. 
The admission of Kansas, therefore, so far from 
exciting rebellion in that Territory, I verily be- 
lieve will prove a measure of epee 
fication there and throughout the country. 

I cannot sit down, Mr. President, without a 
word of comment upon another topic. A portion 
of the constituency which I have the honor, in part, 
to represent on this floor, have been stigmatized, 
in connection with Kansas, with infamous names, 
and charged with vile outrages, without proof. 
Sir, Ll am one of those who think that vilifying 
epithets are seldom justifiable, under any circum- 
stances, even against individuals—never against 
whole communities; that they are justly and al- 
ways more disgraceful to the utterer of them, than 
to the subject. Moreover, that he who puts him- 
self forward to make base charges, and does not 
fortify them with proof, by the fair-minded and 
the just will be classed in the same category with 
those who are denounced by Heaven’s law us 
ready to ** bear false witness against their neigh- 
bor.’? My constituents border ruffians! Sir, I 
undertake to say, that among the population in- 
habiting the counties of Missouri bordering on 
Kansas, are men who, in point of natural endow- 
ments, in point of breeding, education, and intel- 
ligence, will not suffer by comparison with the 
population of the same number of counties in any 
part of our wide-spread country. 

The frontiersmen may also be found in these 
counties. Sturdy, and even sometimes rough of 
exterior—not silken, and slippery, and supple, 
and yielding—the fit instruments of deception and 
treachery—but true, brave, generous, intrepid, 
hospitable. Theirs are the stern and manly vir- 
tues which constitute the strongest intrenchments 
for the preservation of liberty, and the safest bar- 
riers against degeneracy and decline. 

As a western man | may’claim to know in 
some degree—inadequately, [ admit—how much 
our country and the cause of humanity owe to 
these frontiersmen. ‘They have been the first to 
follow ‘‘the star of empire”’ in its westward way. 
‘The wilderness has disappeared before them. ‘The 
seeds of liberty and learning have been scattered 
by them broad-cast as they have advanced in their 
onward career, and, falling into the rich and vir- 
gin soil, they have sprung up and produced abuud- 
ant fruit for the people who shall succeed them in 
all generations. In their march have risen cities 
and villages, and agriculture, manufactures, and 
commerce. Pioneers they truly are—pioneers of 
progress and population and prosperity; pioneers 
of liberty and law; pioneers of science and civil- 
ization. Our country and the race are their debt- 
ors. Courageous, and uncaring of personal con- 


| sequences, the impetuosity of passion in moments 
| of excitement may urge them sometimes to vio- 


| lence; but they are never false, never fraudulent— 


never. 

Mr. BENJAMIN. Mr. President, after the 
very able and eloquent discourse of the Senator 
from Missouri, [Mr. Pouk,] if I had regard simply 
to my own reputation In giving utterance to tle 
thoughts which [| have conceived upon the subs 


| ject now before us, | should better consult its in- 


terests by seeking another oc¢asion for addressing 
the Senate; but I am admonished by the increas- 
ing impatience of the Senate, by the desire, not 


| only in this Chamber, but in the public at large to 


arrive at an early vote on this subject, that all 
personal considerations must be made to give 
way, and that each of us must do his duty as 
promptly as he can. 

Mr. President, the issue to which the Ameri- 
can people have been looking forward for some 
years past, with almost instinctive apprebension, 
is now before us. The urgent, the imperative 
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necessity for its decisionis uponus. Agninisa 
slavebotding State demanding admission into the 


Us mm, ned gan is th il fission opn yee ! y n 
larve majority of the Senators and Representatives 
of the non-slaveholding States of the Confeder- 
acy. Tam aware that every effort is being made 


to conceal the trae motive for this hostility. Pre- 
texts about the regularity of the territorial cov- 
ernment, charges of fraud and deception, vehe- 
severations of a disregard of the popular 
willin the formation of the State constitution — 
every pretext, every cause, every motive, that the 
ingenuity of their ablest and most practiced de- 
baters can suggest, have been brought forward 
as the grounds of this hostility. But, sir, as the 
discussion has progressed, as the excitement of de- 
bate has overceme the cold teachings of prudence, 
various Senators have made admissions; the truth, 
which has been concealed behind a cloud, has 
become apparent to us all, and it is now boldly 
avowed that Kansas shall never be admitted as a 
slaveholding State into the Confederacy, noteven, 
to use the words of the Senator from Maine, { Mr. 
Pessenven,| if the whole people of the Territory 
should establish a constitution recogaizing that 
Institution. ; 


menta 


Opinions thus maturely formed, thus openly 
avowed, are not to be affected by any argument 
that Tecan hope to offer. But, sir, as long as the 
Coustitation of my country endures, as longas | 
have a constitutional duty to perform upon this 
floor, | feel myself under the most sacred of all 
obligatious to protest against the doctrines thus 
asserted, and to expose, as far as | can, the falla- 
cies by which those doctrines are upheld. 

I have still, sir, another duty to perform, As 
a member of that committee which is charged in 
the Senate with the examination of all subjects 
touching the judiciary of the country, it is my 
duty to make answer to those charges which are 
brought against the highest judges of the land 
with a violence, arecklessness, and, | regret to be 
compelled to add, with a disregard of truth and 
decency which will yet bring down upon their au- 
thors the indignantcondemnation of their outraged 
countrymen, 

Mr. President, the whole subject of slavery, so 
far as itis involved in the issue now before the 
country, is narrowed down at last to a contro- 
versy on the solitary point, whether it be compe- 
tent for the Congress of the United States, directly 
or indirectly, to exclude slavery from the Terri- 
tories of the Union. ‘The Supreme Court of the 
United States have given a negative auswer to this 
proposition, and it shall be my first effort to sup- 
port that negation by argument, independently of 
the authority of the decision, 

It seems to me that the radical, fundamental 
error which underties the argument in afiirmation 
of this power, is the assumption that slavery is 
the creature of the statute law of the several States 
where itis cstablished; that it has no existence 
outside of the limits of those States; that slaves 
are not property beyond those limits; and that 
property in slaves is neither recognized nor pro- 
teeted by the Constitution of the United States, 
nor by international law. [ controvert all these 
propositions, and shall proceed at once to my 
argument. 

Mr. President, the thirteen colonies, which on 
the 4th of July, 1776, asserted their independence, 
were British colontes, governed by British laws. 
Our ancestors in their emigration to this country 
brought wih them the common Jaw of England 
as their larthright. They adopted its principles 
for their government so far as it was not incom- 
potible with the peculiarities of their situauion tn 
a rude and unsettled country. Great Britain then 


having the sovereignty over the colonies, pos- | 


sessed undoubted power to regulate their institu- 
uuons, to control ther conmerce,and to give laws 
to their intercourse, both with the mother country 
and the other nations of the earth. If Lean show, 
as | hope to be able to establish to the satisfaction 
of the Senate, that the nation thus exercising 
sovereign power over these thirteen colonies did 
establish slavery in them, did maintain and pro- 
tect the institution, did originate and carry on the 
slave trade, did support and foster thet trade, that 
it forbade the colonies permission either to eman- 
cipate or export their slaves, that it prohibited 
them from inaugurating any legislation in dimi- 
nution or discouragement of the instituuon—nay, 
sir, more, if at the dato of our Revolution I can 
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show that African slavery existed in England as | Britain to Africa.”’ 


it did on this continent, if | can show that slaves 
were sold upon the slave mart, in the Exchange 
and other public places of resort in the city of 
London as they were on this continent, then I 
shall not hazard too much in the assertion that 
slavery was the common law of the thirteen States 


of the Confederacy at the time they burst the 


Londs that unned them to the mother country. 


‘The first permanent colonial setthement made | 


on this conuneat by the English was made under 
aecharter granted in 1606, in the fourth year of 
James I., to Sir Thomas Gates and his associ- 
ates. I leave out of view, as a matter of course, 
the few abortive attempts that were made toward 
the close of the sixteenth century by Sir Gilbert 
Humphreys in the north, and by Sir Walter 
taleigh in the State which is represented by my 
friend from Virginia. ‘Those attempts were all 
abortive. Itis familiar to us all how disastrousl y 
they terminated. [say the first permanent set- 
tlement made under the authority of the British 
Crown on this continent was under the charter 
of 1606. ‘That charter was subsequently super- 
seded upon quo warranto issued at the instance 
of the British Crown, and ia 1620 anothercharter 


took its place, granted tothe Duke of Lenox and | 
his associates, who were incorporated under the | 


name of the Plymouth company. To that com- 
pany the coast was granted from the fortieth to 
the forty-ceighth degree of north latitude. This 


charter was followed by successive grants to dif- | 


ferent noblemen aml companics, until the entire 
coast was disposed of. In 1664, to the Duke of 
York was granted all the territory as far south as 
Delaware Bay; and in 1663 and 1666, to Lord 
Clarendon and his associates the entire coast of 
the continent from the twenty-ninth degree of 
north latitude to that celebrated line of 36° 30’ 
north, since so famous in the history of oar intes- 
tine disputes. Thus was conveyed the whole 
coast comprised within our present limits. 

Prior to this very first settlement, the slave trade 
had been inaugurated and established in Great 
Britain. The first notice which history gives us 

| of itis the grant of a charter by Queen Eliza- 


beth, toa company formed for the purpose of | 


supplying slaves to the Spanish-American colo- 
nies. Phe Virgin Queen herself was aslaveholder. 

| Subsequently, in 1662, under Charles I., a mo- 
nopoly was created in favor of acompany author- 
ized to export to the colonies three thousand 
slaves per annum; and so valuable was this priv- 
ilege considered, so much influence was required 
for the purpose of obtaining a share in it, that it 
was placed under the auspices of the Queen Dow- 
wrer aud the Duke of York. The King himself 
issued his proclamation, inviting his subjects to 

eestablish themselves on this side of the Adantic; 
and as an eneourazement to the migration, ten- 
dered a grant of one hundred acres of land for 
cach four slaves that they would employ in the 
cultivation of it. 

The merchants of London found their trade to 
the slave coast very much cramped by this royal 
monopoly, granted to royal favorites; and the 
continued to stun the ear of the Commons with 
loud complaints that they were excluded from the 
advantages of so prosperous a traflic; and in 1695 
the Commons of Eneland, in Committee of the 
Whole, resolved ** That for the better supply of 
the plantations, all the subjects of Great Britain 
should have liberty to trade in Africa for negroes, 
with such limits as should be prescribed by Par- 
liament.”’ 

In the 9th and 10th William III., an act was 
passed partially relaxing this monopoly, the pre- 
amble to which states that— 

* The trade was higlily beneficial and advantageous tothe 

| kingdom, and to the piaatations and cujouics thereunto be- 
Jonging.”? 

This partial relaxation was unsatigfactory. Pe- 
titions continued to pour in. In 1708 the Com- 
mons again resolved— 

* That the trade was important, and ought to be free and 
open to all the Queen’s subjects trading from Great Brit- 
ain.”? 

And in 1711 they again resolved that ‘* this 
trade ought to be free in aregulated company; the 
plantations ought to be supplied with negroes at 
reasonable rates; a considerable stock was neces- 
sary for carrying on the trade to the best advant- 


,age, and that an export of £100,000 at least, in 


merchandise, should be annually made from Great 


Finally, in the year 1749 
|| these repeated resolutions of the Commons, and 
| petitions of the merchants of Loudon, acco. 
plished the desired result. They gained thei; 
object by the passage of the act of 23d Georg, 
I[., declaring ** the slave trade to be very advap. 
tageous to Great Britain, and necessary for sup. 
plying the plantations and colonics thereuy:, 
belonging with a sufficient number of negroes gy 
reasonable rates.’’ 

This legislation, Mr. President, as I have saiq 
before, emanating from the mother country, fixed 
the institution upon the colonies. They could nor 
resistit. All their right was limited to petition, 

to remonstrance, and to attempts at legislation at 
home to diminish the evil. Every such attempt 
| was sternly repressed by the British Crown, |) 
| 1760, South Carolina passed an act prohibiting 
| the further importation of African slaves. The acy 
was rejected by the Crown; the Governor was rep. 
rimanded; and a circular was sent to all the Goy-. 
_ernors of all the colonies, warning them against 
presuming to countenance such legislation. [hy 
1765, a similar bill was twice read in the Assen. 
bly of Jamaica. The news reached Great Britain 
before its final passage. Instructions were sent 
out to the royal Governor; he called the House of 
Assembly before him, communicated his instruc 
_ tions, and forbade any fusther progress of the bill, 
lin 1774, in spite of this discountenancing action 
of the mother Government, two bills passed the 
Legislative Assembly of Jamaica; and the Ear 
_of Dartmouth, then Secretary of State, wrote to 
Sir Basi! Keith, the Governor of the colony, that 
**these measures had created alarm to the mer- 
_ chants of Great Britain engaged in that branch 
| of commerce;”’ and forbidding him, ** on pain of 
removal from his Government, to assent to such 


| laws.’ 

Finally, in 1775—mark the date—1775—after 
| the revolutionary struggle had commenced, whilst 
the Continental Congress was in session, after 
armies had been Jevied, afier Crown Point and 
| Ticonderoga had been taken possession of by the 
insurgent colonists, and after the first blood shed 
in the Revolution had reddened the spring sod 
upon the green at Lexington, this same Earl of 
Dartmouth, in answer to a remoustrance from the 
agent of the colonies, replied: 
| + We cannot allow the colomes to check or discourage in 
any degree a traffic so beneficial to the nation.” 
| I say, then, that down to the very moment 
| when our independence was won, slavery, by the 
statute law of England, was the common law of 
the old thirteen colonies. But, sir, my task does 
notend here. 1 desire to show you that by her 
jurisprudence, that by the decisions of her judges, 
_ and the answers of her lawyers to questions from 
the Crown and from public bodies, this same 
institution was declared to be recognized by the 
common law of England; and slaves were de- 
clared to be, in their language, merchandise, chat- 
tels, just as much private property as any other 
merchandise or any other chattel. 

A short time prior to the year 1713, a contract 
had been formed between Spain and a certain com- 
pany, called the Royal Guinea Company, that had 
been established in France. This contract was 
technically called in those days an assiento. By 
the treaty of Utrecht of the }1th of April, 1715, 
| Great Britain, through her diplomatists, obtained 
a transfer of that contract. She yielded considera- 
| tions for it. The obtaining of that contract was 
| greeted in England with shouts of joy. It was 

considered a trivnph of diplomacy. It was fol- 
lowed, in the muuth of May, 1713, by a new con- 
tract in form, by which the British Government 
undertook, for the term of thirty years then next 
to come, to transport annually 4,800 slaves to the 
Spanish American colonies, at a fixed price. Al- 
most immediately after this new contract, a ques 
tion arose in the English Council what was the 
true legal character of the slaves thus to be ex- 
ported to the Spanish American colonies; and, 
| according to the forms of the British constitution, 
_ the question was submitted by the Crown in coun 
cil to the twelve judges of England. | have their 
| answer here; it is in these words: 
“In pursuance of his Majesty’s order in council, here- 


| unto annexed, we do humbly certify our opinion to be that 
| hegroes are mercuandise.”’ 


Signed by Lord Chief Justice Holt, Judge Pol- 
lexfen, and eight other judges of England. 
| “Mr. MASON. What is the date of that? 
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“Mr. BENJAMIN. It was immediately after | point of confiscating the property of her colonies || 


the treaty of Utrecht, in 1713. Very soon afler- 
wards the nascent spirit of fanaticism began to 
obiain a foothold in England; and although large 
numbers of negro slaves were owned in Great 
pritain, and, as I said before, were daily sold on 
she public exchange in London, questions arose 
s« to the right of the owners to retain property 
iy their slaves; and the merchants of London, 
alarmed, submitted the question to Sir Philip 
Yorke, who afterwards became Lord Hardwicke, 

d to Lord Talbot, who were then the solicitor 
and attorney general of the kingdom. The ques- 
tion was propounded to them, ‘what are the rights 
of a British owner of a slave in England ?”’ and 
this is the answer of those two legal functionaries. 
They certified that ‘a slave coming from the 
West Indies to England, with or without his 
master, doth not become free; and his master’s 
property in him is not thereby determined nor 
varied, and the master may legally compel him 
to return to the plantations.”’ 


And, in 1749, the same question again came up | 


before Sir Philip Yorke, then Lord Chancellor of 


England, under the tile of Lord Hardwicke, and, |! 


by a decree in chancery in the case before him, 
he afirmed the doctrine which he had uttered 
when he was attorney general of Great Britain. 
Things thus stood in England until the year 
1771, when the spirit of fanaticism, to which I 
have adverted, acquiring strength, finally operated 
upon Lord Mansfield, who, by a judgment ren- 
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which she had forced them to buy, a case was 
brought before that celebrated judge; acase known 
to all lawyers by the name of the slave Grace. 
It was pretended in the argument that the slave 
Grace was free, because she had been carried to 
England, and it was said, under the authority of 
Lord Mansfield’s decision in the Sommersctt case, 
that, having once breathed English air, she was 
free; that the atmosphere of that favored king- 
dom was too pure to be breathed by a slave. 
Lord Stowell, in answering that legal argument, 
said that after painful and laborious research into 
historical records, he did not find anything touch- 
ing the peculiar fitness of the English atmosphere 


|| for respiration during the ten centuries that slaves 


had lived in England. 
I desire to call the attention of the Senate to 
some passages in that celebrated decision, in an- 


| swer to another proposition which the Senators 


dered in the case known as the celebrated Som- }! 


mersett case, subverted the common law of Eng- 
land by judicial legislation, as I shall prove in an 
instant. [ say it not on my own authority. I 
would not be so presumptuous. The Senator from 
Maine [Mr. Fessenpen] need not smile at my 
statement. I will give him higher authority than 
anything I can dare assert. I say that in 1771 
Lord Mansfield subverted the common law of 
England inthe Sommersett case, and decided, not 
thata slave carried to England from the West 
Indies by his master thereby became free, but that 
by the law of England, if the slave resisted the 
master, there was no remedy by which the mas- 
ter could exercise his control; that the colonial 


legislation which afforded the master means of |. 


controlling his property had no authority in Eng- 
land, and that England by her laws had provided 
no substitute for that authority. That was what 
Lord Mansfield decided. I say this was judicial 
legislation. I say itsubverted the entire previous 
jurisprudence of Great Britain. I have just ad- 
verted to the authorities for that position. Lord 
Mansfield felt it. The case was argued before 
him over and over again, and he begged the par- 
ties to compromise. They said they would not, 
“Why,” said he, ** have known six of these 
eases already, and in five out of the six there was 
a compromise; you had better compromise this 
matter;”’ but the parties said no, they would stand 
onthe law; and then, after holding the case up 
two terms, Lord Mansfield mustered up courage 
to say just what I have asserted to be his decision; 
that there was no law in England affording the 
master control over his slave; and that therefore 
the master’s putting him on board of a vessel in 
trons, being unsupported by authority derived 
from English law, and the colonial law not being 
i force in England, he would discharge the slave 
from custody on habeas corpus, and leave the mas- 
ter to his remedy as best he could find one. 

Mr. FESSENDEN. Decided so unwillingly. 

Mr. BENJAMIN. The gentleman is right— 

very unwillingly. He was driven to the decision 
»y the paramount power which is now perverting 
the principles, and obscuring the judgment of the 
people of the North; and of which I must say 
there is no more striking example to be found 
than its effect on the clear and logical intellect of 
my triend from Maine. 

Mr. President, | make these charges in relation 
to that judgment, because in them I am supported 
by an intellect greater than Mansfield’s; by a judge 
ot resplendent genius and consummate learning; 
one who, in all questions of international law, on 
all subjects not dependent upon the peculiar mu- 
nicipal technical common law of England, !:as won 
for himself the proudest name in theannals of her 
Jurisprudence—the gentleman knows well that I 
refer to Lord Stowell. As late as 1827, twenty 


rears after Great Britain had abolished the slave | 


trade, six years before she was brought to the 


who are opposing this bill assume in nearly all 
their arguments, and that is, that slavery is the 
creature of positive legislation, and cannot be es- 
tablished by customary law or usage. That point 
was raised in this case, and Lord Stowell thus 
disposed of it: 


: 


* Tlaving adverted to most of the objections that arise to 
the revival of slavery in the colonies, | have firstto observe 
that it returns upon the slave bythe same title by which it 
grew uporiginally. Itnever was in Antigua the creature of 
law, but of that custom which operates with the force of 
daw; and when it is cried out that malus usus aholendus 
est, it is first to be proved that, even in the consideration of 
England, the use of slavery is considered as a malus usus 
in the colonies. Is thata malus usus which the court of 
the King’s privy council and the courts of chancery are 
every day carrying into full effect in all considerations of 
property, in the ove by appeal, and in the other by original 
causes; and all this enioined and confirmed by statutes ? 
Sulliess is it to be considered asa malus usus in the colonies 
themselves, where it has been incorporated into full life and 
establishment; where itis the system of the State and of 
every individual in it; and fifty vears have passed without 
any authorized condemnation of it in England as a malus 
usus in the colonies.” 


This, sir, was fifty years after Lord Mansfield’s 


| speech in the Sommersett case: 


‘The fact is. that in England, where villenage of both 
sorts went into total decay, we had communication with 
no other countrys aud, therefore, it is triumphantly de- 
clared, as I have before observed, * once a freeman, ever a 
freeman,’ there being no other country with which we had 
| immediate connection, which, at the time of suppressing 

thatsystem, we had any occasion to trouble ourselves about. 
, But slavery wasa very favored introduction into the colo- 

nies; it Was dcemed a great source of the mereantile interest 
of the country, and was, on thataccount, largely considered 
by the mother country as a great source of its wealth and 
strength. Treaties were made on that account, and the col- 
onies compelled to submitto those treaties by the authority 
ofthis country. This system continued gutire. Tnstead of 
| being condemned as malus usus, it was regarded as a most 
eminent source of its richesanud power. It was ata late 
period of the last century that it was condemned in Eng- 

Jaud as an institution notfitto exist here, for reasous peculiar 
| to our own condition; but it has been continued in our colo- 

nies, favored and supported by our own courts, Which have 

liberally imparted to it their protection and encouragement. 
| To such a system, whilst itis supported. [ rather feel it to 
be too strong to apply the maxim, malus usus abolendus est. 

The time may come when this institution may (all in the 

colonies, as other institutions have done in other flourish 

ing countries ; but Lam of opinion it ean only be effected 
at the joint expense of both countries, for itis in a peculiar 
manner the crime of this country ; and I rather teel it to be 
| an objection to this species of cinancipation, that it is in- 
tended to be a very cheap measure here by throwing the 
whole expense upon the country.’’~-2 Haggard’s Reports, 
| 126, et seq. 
| After that decision had been rendered, Lord 

Stowell, who was at that time 1n correspondence 

with Judge Story, sent him a copy of it, and 

wrote to him upon the subject of his jadgment. 

No man will doubt the anti-slavery feelings and 

proclivities of Judge Story. He was asked to 

take the decision into consideration and give his 
opinion about it. Here is his answer: 

*¢Phave read, with great attention, your judgment in the 

| slave case. Upon the fuilest consideration which I have 

been able to give the subject, | entirely concur in your 

views. If [ had been called upon to pronounce a judgment 


in a like case, I should have certainly arrived at the same 
result.”’ 


That was the opinion of Judge Story in 1827; 
but, sir, whilst contending, as I here contend, as 
a proposition, based in history, maintained by le- 
gislation, supported by judicial authority of the 
greatest weight, that slavery, as an institution, 
was protected by the common law of these col- 
onies at the date of the Declaration of Independ- 
ence, I go further, though not necessary to my 
argument, and declare that it was the common 
law of the whole continent of North and South 
| America alike. Why, Mr. President, the Euro- 
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pean continental powers, which joined and co- 
operated with Great Britain in the discovery and 
establishment of colonies on this continent, all of 
them followed the same views of policy. France, 
Spain, Portugal, and England, occupied the whole 
continent, North and South. The legislation of 
all of them was the same. Louis XIUIL., by royal 
edict, established slavery in all his colonies in 
America. Everybody knows that it was through 
the interference of Las Casas that the Spanish 
Crown inaugurated the slave trade with a view 
of substituting the servile labor of the African for 
that of the Indians, who had been reduced to sla- 
very by their Spanish conquerors. As regards 
Portugal, she inaugurated the trade; she origin- 
ally supplied all the colonies; and the Empire of 
Brazil to-day, with its servile labor, is the legit- 
imate fruit of the colonial policy of the Portuguese 
Government inthe sixteenth century. She began 
her trade in 1508, and some authors say even be- 
fore the colonization of America in the fifteenth 
century. 

I suy that slavery was thus the common rec- 
ognized institution of the New World. Ido not 
thereby mean to admit for a moment that it was 
not the common law of the Old World when this 
nation was formed. Have we all forgotten that 
white slavery existed in England until a compar- 
atively very recent period? It did not finally dis- 
appear until the reign of James Il. What was 
that system of villenage, of which all the old law- 
writers speak? They were all slaves. These 
villeins were divided into two classes—villeins- 
regardantand villeins in gross—both slaves. The 
only difference between them was, that the vil- 
leins-regardant were attached to the soil; they 
could not be sold away from the glebe; they fol- 
lowed the conveyance of the estate into the hands 
of the new lord; but the villeins in gross were 
mere chattels, sold from hand to hand, just as 
negroes are sold atthe presenthours If any gen- 
tleman Is curious to see something on this subject, 
he will find a concise account of it in the first vol- 
ume of the celebrated treatise of Mr. Spence, on 
the equity jurisdiction of the courts of chancery. 
That volume contains a very concise and admir- 
able history of the English law. He will find 
there some statements in relation to the law of 
villenage in England. But, sir, a true picture, a 
fair picture of the state of the villeins of England, 
is nowhere better given than in the celebrated ar- 
gument of Hargrave, the great lawyer who was 
the counsel for the slave in the Sommersett case. 
One passage will give us his description of what 
the villein was under the common law of Eng- 
land: 


“The condition of a villein had most of the incidents 
which [ have betore described in giving the idea of slavery 
in general. [lis service was uncertain and indeterminate, 
such as his lard thought fit to require; or, as some of our 
ancient writers express it, he knew notin the evening what 
he was to do in the morning ; be was bound to do whatever 
he was commanded. He was liable to beating, imprison 
incut, and every other chastisement his lord might preseribe, 
except killing and maiming. He wasinecapable of acquiring 
property for bis own benefit, the rule being * quicquid acqui 
ritur servo, acquiritur domino.’ He was himself the subject 
of property ; as such, salable and transmissible. [Ef he was 
a villein-regardant, he passed with the manor or land to 
which he was annexed, but might be severed at the pleasure 
of his lord. If he was a villein in gross, he was a heredit- 
ament or a chattel real, according to bis lord’s interest; 
being descendible to the heir where the lord was absolute 


| owner, and transmissible to the exceutor where the lord had 


only aterm of years in him. Lastly, the slavery extended 
to the issue, if both parents were villeins, or if the father 
was a villein; our kw deriving the condition of the child 
from that of the father, contrary tothe Roman law, in whieh 
the rule was ‘ partus sequitur rentrem.’ The ongin of vil- 
lenage is principally to be derived trom the wars between 
our British, Saxon, Danish, and Norman ancestors, whilst 
they were contending for the possession of this country. 
Judge Fitzherbert, in bis reading on the fourth of Edw. (, 
stat. 1, entitled ‘ extenta manerii,’ supposes villenage to have 
commenced at the Conquest, by the distribution then made 
of the forfeited lands, and of the vanquished inhabitants 
resident upon them. But there were many bondmen in 
England betore the Conquest, as appears by the Anglo Saxon 
laws regulating them; and therefore it would be nearer the 
truth to attribute the origin of villeins as well to the pre 

ceeding wars and revolutions in this country as tothe effects 
of the Conquest.”°—20 Howell’s State Trials, pp. 35-7. 

I say, then, sir, that white slavery was the 
common law of England down to James I.; and 
if any man is peculiarly curious to learn the pro- 
cess by which it gradually disappeared, and lies 
any taste for antiquarian lore, if he will look to 

. . n°? 
the appendix to the twentieth volume of Howell’s 
State Trials, he will find a commission issued by 


‘Queen Elizabeth to Cecil, Lord Burleigh, and 


Sir William Mildmay, giving them anthority to 
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ro into her counties of Gloucester, Cornwall, 
Devon, and Somerset, and there to manumit her 
slaves, by retting from them a reasonable price for 
their liberty. That is the way slavery was abol- 
ished in Eneland. It was abolished by the grad- 
ual emancipation of the slaves, resulting from the 
sale by the lord to the slave himself, of his right 
over him. I will read a passage of this commis- 
sion: 


“ PrizanetTn, by the Grace of God, &c. To our right 
trustie and well beloved counsellor, sir W. Cecill of the 
Garter Kuighte, lord Burghley and Highe Treasorer of Eng- 
land, and to our trustie and right well-beloved counsellor, 
sir Walter Mildmay, Knight, chauncellor and under treas 
orer of our exchequer, greetinge,. 

** Whereas, divers and sundrie of our poore faithfull and 
loyal subjectes, being borne bonde in blode and regardaunt 
to divers and sundrie our manors and possessions within 
our realm of England, have made humble suyte unto us to 
be mangumysed, enfraunchised, and made free, with theire 


ciildren and sequells by reason whereofthey theire children | 


and sequells may become more apte and fitte members for 
the service of us and of our common wealthe. 


‘We therefore, having tender consideration of their said 


eute, and well considering the same to be acceptable to 
Almightie God?’?—— 

Now, we all suppose she is going to give them 
their freedom. Not atall. 
them to themselves ata fair price; and so she goes 
on: 

** And we do commytt and give unto you full power and 
authoritie by these presents, to accepte, admitte, and receive 
to be manumysed, enfraunchised, and made free, suche 
and so many of our bondmen and bondwomen in blood, 
with alland every their children and sequells, theire goodes, 
landes, tenementes, and hereditaments, as are now ap 
perteynynge or regardaunte to all or any of our mannors, 
landes, tenementes, possessions, or hereditaments within 
the sail several counties of Cornwall, Devon, Somersett, 
and Gloucester, as to you by your discretions shall seme 
mete and convenient, compoundinge with them for suche 
reasonable fines or sommes of money to be taken and received 
to our use for the manutwyssion and enfraunchisement, aud 
for the possessions, and enjoying of all and singular theire 
landes, tenementes, hereditaments, goodes and chatieils 
whatsoever, as you and they can aggree tor the same atter 
your wisdomes and discretions.”’ 

Here, then, was slavery in its widest and broad- 
est acceptation, in Great Britain, in the time of 
Elizabeth, and it never finally disappeared from 
the kingdom until the reign of James II. 

How was it in France? In France they had a 
system of white slaves of the same kind. There 
they called them gens de main morte—mortmain 
people, because they belonged to the estates; and 
they, in 1779, were enfranchised by royal edict, in 
these words: 

** We have been greatly affected by the consideration that 
large number of our subjects, still attached as siaves to 
the glebe, are regarded as forming partof itasit were: that 
deprived of the liberty of their persons, and of the rights of 
property, they themselves are considered as the property of 
their lords; thatthey have not the consolation of bequeath 
ing their goods, and that, except in a few cases rigorously 
cirenmscribed, they cannot even transmit to their own 
children the fruits of their own labor.’’ 

That caused the last remnant of white slavery 
to disappear in France in 1779, after our inde- 
pendence. 

As regards Spain, let any one who is in the 
habit of reading the literature of that country for 
the eighteenth century tell me if he remembers a 
solitary tale or romance of her authors in which 
some Moorish or negro slave is not introduced as 
the familiar inmate of the household. Asregards 
the remainder of the European continent, itis sull 
governed with beneficent sway by the civil law, 
and all know that that law protects, in every as- 
pect, the relation between master and slave. 

Thus, Mr. President, I say that even if we ad- 
mit for the moment that by the common law of 
the nations which colonized this continent, the 
institution of slavery at the time of our independ- 
ence, was dying away by the manumissions either 
gratuitous or for aprice of those who held the peo- 
ica was concerned, North and South, there did 
not breathe a being who did not know that a 
negro, under the common law of the continent, 
was merchandise, was property, was a slave, and 
that he could only extricate himself from that 
status, stamped upon him by the common la® of 
the country, by positive proof of manumission. 
No man was bound to show title to his negro 
slave. The slave was bound to show manumis- 
sion under which he had acquired his freedom, by 
the common law of every colony. Why, sir, can 
any man doubt, is there a gentleman here, even 
the Senator from Maine, who doubts that if, after 
the Revolution, the different States of this Union 
had not passed laws upon the subject to abol- 


She is willing to sell | 


ple as slaves, yet so faras the continent of Amer- | 


| legislation to accomplish this purpose. Without 





| the money in their pockets, and then sending to 
/ us here, on this floor, representatives who flaunt 


| the northern States slavery was about to be abol- 


| mersett case was to be followed as the rule, it was 


| lished by positive legislation, that it has no in- 
| herent vitality out of those states, and that slaves | 
| are not considered as property by the Constitu- 
| tion of the United States? 


| these provisions prospective. 
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| ish slavery, to subvert this common law of the I corner-stone of it, without which it is nothing, withoy, 
continent, every one of these States would be 


slave States yet? How came they free States? 
Did not they have this instituuon of slavery im- 
printed upon them by the power of the mother 
country? How did they get rid of it? All, all | 


must admit that they had to pass positive acts of 


that legislation they would still be slave States. | 
What, then, becomes of the pretext that slavery 
only exists in those States where it was estab- 


|| false. 





|| which it fails entirely to satisfy the mind of any man, js 


this: that the Constitution of the United States recognizes 
property in slaves, and protects it assuch. I deny it. J]; 
neither recognizes slaves as property, wor does it protec; 
slaves as property.”’ 

The Senator here, you see, says that the whole 
decision is based on that assumption, which js 
He says that the Constitution does not 
recognize slaves as property, nor protect them ag 
property, and his reasoning, a little further on, is 
somewhat curious. He says: 

* On what do they found the assertion that the Constity- 
tion recognizes slavery as property? On the provision of 
the Constitution by which Congress is prohibited from pass 
ing a law to prevent the African slave trade for twenty 





When the delegates of the several colonies 
which had thus asserted their independence of the 
British Crown met in convention, the decision of 
Lord Mansfield in the Sommersett case was recent- 
known to all. Atthe same time, anumber of the 
northern colonies had taken incipient steps for 
the emancipation of their slaves. Here permit 
me to say, sir, that, witha prudent regard to what 
the Senator from Maine [Mr. Hamuiy] yesterday 
called the ** sensitive pocket-nerve,’’ they all made 
Slavery was to be 
abolished after a certain future time—just enough 
time to give their citizens convenient opportunity 
for selling the slaves to southern planters, putting | 


in robes of sanctimonious holiness; who make 
parade of a cheap philanthropy, exercised at our 
expense; and who say to all men, ‘‘ look ye now, 
how holy, how pure we are; you are polluted by 
the touch of slavery; we are free from it.”’ 

I say that was the position of the delegates 
when they met in convention; and it was neces- 
sary to make provision in relation to slaves. In 


ished. If Lord Mansfield’s decision in the Som- 


ebvious that southern slaves were exposed to 
being plundered, robbed, carried away from their 
masters. On the other hand, by a compromise 
between the North and the South, slaves had en- 
tered into the representative basis of the country. | 





| What was to be done? Two clauses were putin | 
| the Constitution, one to guaranty the South its | 


| ber of slaves in the South which might give them 
an undue preponderance in the representation of 





| that it does guaranty property in slaves, it has 


property—it provided for the return tothe south- 
ern owner of the slave that was recognized as his 
property; another clause forthe North, to prevent 
a disturbance of the representative basis by im- 
portation of slaves. ‘The North said to the South, | 
** You shall nowincrease your laboring population 
by importation after twenty years, because we of 
the North have an interest in that question; we 
have agreed they shall be counted in the repre- 
sentative basis, and we want protection as well 
as you.’’ Thatis all the Constitution says on this 
subject. It guaranties to the South the sanctity | 
of its peculiar property; it protects the Nort 

against any abnormal augmentation of the num- 


the different States of the Union. 

Now, sir, because the Supreme Court of the 
United States says—what is patent to every man 
who reads the Constitution of the United States— 


been attacked with vituperation here, on this 
floor, by Senators on all sides. Some have ab- 
stained from any indecent, insulting remarks in 
relation to the court. Some have confined them- 
selves to calm and legitimate argument. To them 
Lam about to reply. To the others, I shall have 
something to say a little later. What says,the 
Senator from Maine, [Mr. Fessennen?} He sffys: 


* Had the result of that election been otherwise, and had 
not the pees party triumphed on the dogma which 
they had thus introduced, we should never have heard of a 
doctrine so utterly at variance with all truth ; so utterly des- 
titute of all legal logic; so founded on error, and unsup- 
ported by anything like argument, as is the opinion of the 
Supreme Court.” 





He says, further: 


«T should like, if I had time, to attempt to demonstrate 
the fallacy of that opinion. [ have examined the view of 
the Supreme Court of the United States on the question of 
the power of the Constitution to carry slavery into free ter- 
ritory belonging to the United States, and I tell you that I 
believe any tolerably respectable lawyer in the United States 
can show, beyond all question, to any fair and unprejudiced 
mind, that the decision has nothing to stand upon except 
assumption, and bad logie from the assumptions made. The 
main proposition on which that decision is founded; the | 


years ; and therefore they say the Constitution recognizes 
slaves as property.”? 

I should think that was a pretty fair recogni- 
tion of it. On this point the gentleman declares: 

Will not anybody see that this constitutional provision, 
if it works one way, must work the other? If, by allowing 
the slave trade for twenty years, we recognize slaves ag 
property, when we say that at the end of twenty years we 
will cease to allow it, or may cease to do so, is not that de- 
nying them to be property after that period elapses ?” 

That is the argument. Nothing but my respect 
for the logical intellect of the Senator from Maine 
could make me treat this argument as serious, and 
nothing but having heard it myself would make 
me believe that he ever uttered it. What, sir! 


|, The Constitution of our country says tothe South, 


** you shall count as the basis of your represent- 
ation five slaves as being three white men; you 
may be protected in the natural increase of your 
slaves; nay, more, asa matter of compromise you 
may increase their number if you choose, for twen- 
ty years, by importation; when these twenty years 
| are out, you shall stop.”’ The Supreme Court of 
the United States says, ** well; is not this a rec- 
ognition of slavery, of property in slaves?’’ ‘*Oh, 
no,’’ says the gentleman, ‘*‘ the rule must work 
both ways; there is a converse to the proposition.” 
Now, sir, to an ordinary, aateiiedaael intellect, 
it would seem that the converse of the proposition 
was simply that at the end of twenty years you 
should not any longer increase your numbers by 
importation; but the gentleman oe the converse 
of the proposition is that at the end of the twenty 
years, after you have, under the guarantee of the 
Constitution, been adding by importation to the 
previous number of your slaves, then all those 
that you had before, and ail those that, under that 
Constitution, you have imported, cease to be rec- 
ognized as property by the Constitution, and on 
| this proposition he assails the Supreme Court of 
the United States—a proposition which he says 
will occur to anybody! 

Mr. FESSENDEN. Will the Senator allow 
me? 

Mr. BENJAMIN. I should be very glad to 
enter into this debate now, but I fear it is so late 
that I shall not be able to get through to-day. 

Mr. FESSENDEN. I suppose it is of no con- 





“i. Fi 
r. BENJAMIN. What says the Senator 
from Vermont, [Mr. CoLttamer,] who also weit 
into this examination somewhat extensively. I 
read from his printed speech: 
| {do not say that slaves are never property. I do iiot 
say that they are, or are not. Within the limits ofa Sive 
which declares them to be property, they are property, b°- 
cause they are within the jurisdiction of that governinent 
which makes the declaration; but I should wish to speak 
of it in the light of a member of the United States Senate, 
and in the language of the United States Constitution. |! 
this be Peon in the States, what is the nature and extent 
of it? L insist that the Supreme Court have often decided, 
and everybody has understood, that slavery is a local itist- 
| tution, existing by force of State law; and of course that 
law can give it no possible character beyond the limits #! 
that State. I shall no doubt find the idea better expressed 
in the opinion of Judge Nelson, in this same Dred Scott 
decision. I prefer to read his language. He declares: 
| *** Every State or nation possesses an exclusive sov'T 
eignty and jurisdiction within her own territory; and her 
laws affect and bind ail property and persons resins 
within it. It may regulate the manner and circumstances 
under which property is held, and the condition, capaci'); 
and state, of all persons therein ; and, also, the remedy and 
the modes of administering justice. And it is equally tue, 
that no State or nation can affect or bind property out ot 
its territory, or persons not residing within it. No State, 
therefore, can enact laws to operate beyond its own dont: 
ions; and, if it attempts to do so, may be lawfully refused 
obedience. Such laws can have no authority extra-ter'l- 





torially. This is the nécessary result of the independence 
of distinct and separate sovereignties.’ ’ 

“ Here is the law; and under it exists the law of slavery 
in the different States. By virtue of this very principle it 
cannot extend one inch beyond its own territorial limit. A 
State cannot regulate the relation of master and slave, ol 
owner and property, the manner and title of descent, OF 


i 
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shiny else, one inch beyond its territory. Then you can- 
hy virtue of the law of slavery, if it makes slaves prop- 


+. in a State, if you please, move that property out of the 
2 It ends whenever you pas from that State. 
ass into another State that has a like law; andif you | 

? 


You 


u hold it by virtue of that law; but the moment you 


vond the limits of the slaveholding States, all title to 


property called property in slaves, there ends. Under 


ya lawslaves cannot be carried as property into the Ter- | 
ies, or anywhere else beyond the States authorizing it. | 


; not property anywhere else. Lf the Constitution of the 
red States gives any other and further character than 
to slave property, let us acknowlege it fairly and end 
trife about it. If it does not, [ ask, in all candor, that 
,on the other side shall say so, and let this point be set- 

What is the point we are to inquirginto? [tis this: 
=. the Constitution of the United States Make slaves prop- 
povond the jurisdiction of the States authorizing slav- 


isdiction, ithas not extended the property one inch beyond 


yoo State line; but if, as the Supreme Court seems to say, 


es recognize and protect them as property further than 
limits, and more than the State laws do, then, indeed, 
omes like other property. The Supreme Court rest 


this claim upon this clause of the Constitution : ‘ No person | 
jold to service or labor in one State under the laws theréof, 


in consequence of any law or regulation therein, be 
urged from such service or labor; but shall be deliv- 
i up on claim of the party to whom such service or labor 


be due. Now the question is, does that guaranty it? | 


joes that make it the same as other property? The Very 
that this clause makes provision on the subject of per 
pound to service, shows that the framers of the Con 
ition did not regard it as other property. 
tat needed some provision; other property did not. ‘The 
jysertion of such a provision shows that it was not regarded 
other property. If a man’s horse stray from Delaware 
into Pennsylvania, he can go and getit. Is there any pro- 
ion in the Constitution forit? No. How came this to be 
re, ifa slave is property? If it is the same as other prop- 
erty, Why have any provision about it?” 

It will undoubtedly have struck any person, in 
hearing this passage read from the speech of the 
Senator from Vermont, whom I regret not to see 
in his seat to-day, that the whole argument, inge- 
niously as it is put, rests upon this fallacy—if I 
may say so with due respect to him—that a man 
cannot have tillein property wherever the law does 
not give him a remedy or process for the assertion 
of his title; or, in other words, his whole argu- 

nt rests upon the old confusion of ideas which 
considers a man’s right and his remedy to be one 

ithe same thing. I have already shown to you, 
ly the passages I have cited from the opinions of 
Lord Stowell and of Judge Story, how they re- 
card this subject. They say that the slave who 
goes to England, or goes to Massachusetts, from 
a slave State, is still a slave, that he is still his 
master’s property; but that his master has lost 
control over him, not by reason of the cessation 
of his property, but because those States grant no 
remedy to the master by which he can exercise his 
control. 

There are numerous illustrations upon this 
point—illustrations furnished by the copy-right 
laws, illustrations furnished by patentlaws. Let 
us take a case, one that appeals to us all. There 
lives now aman in England who from time to 
time sings to the enchanted ear of the civilized 
world strains of such melody that the charmed 
enses seem to abandon the grosser regions of 
earth, and to rise to purer and serener regions 
above. God has created that mana poet. His 
inspiration is his; his songs are his by right 
divine; they are his property, so recognized by 
human law; yet here in these United States men 
steal Tennyson’s works and sell his property for 
their profit; and this because, in spite of the vio- 
‘ated conscience of the nation, we refuse to give 
‘1m protection for his property. Examine your 
Constitution; are slaves the only species of prop- 
erty there recognized as requiring peculiar pro- 
‘ection? Sir, the inventive genius of our brethren 

‘the North is a source of vast wealth to them 

nd vast benefit to the nation. I sawa short time 
“goin one of the New York journals, that the 
‘sumated value of a few of the patents now before 
\s in this Capitol for renewal, was $40,000,000. 
‘cannot believe that the entire capital invested in 
‘ventions of this character in the United States 
can fall short of one hundred and fifty or two 
‘uhdred million dollars. On what protection does 
“us Vast property rest? Just upon that same con- 
‘tational protection which gives a remedy to the 
“ve owner when his property is also found out- 
side of the limits of the State in which he lives. 

Without this protection, what would be the 
condition of the northern inventor? Why, sir, 
‘he Vermont inventor protected by his own law 


wu 


vould come to Massachusetts, and there say to 


‘ 
’ 
tit 


‘ae pirate who had stolen his property, ‘‘ render | 


‘te Up my property or pay me value for its use.”’ 


if it only acknowledges them as property within that | 


It was a thing | 


| The Senator from Vermont would receive for an- 


swer, if he were the counsel of this Vermont in- 
ventor, ‘*Sir, if you want protection for your 
property go to your own State; property is gov- 
erned by the laws of the State within whose 
jurisdiction it is found; you have no property in 
your invention outside of the limits of your State; 
you cannot go an inch beyond it.’” Would not 
this be so? Does not every man see at once that 
the right of the inventor to his discovery, that 
the right of the poet to his inspiration, depends 
upon those principles of eternal justice which 
| God has implanted in the heart of man, and that 
| wherever he cannot exercise them it is because 
man, faithless to the trust that he has received 


from God, denies them the protection to which 


they are entitled ? 
|| Sir, follow out the illustration which the Sen- 
|, ator from Vermont himself has given; take his 
very case of the Delaware owner of a horse rid- 
ing him across the line into Pennsylvania. The 
Senator says: ‘* Now, you see that slaves are 
| not property like other property; if slaves were 
| property like other property, why have you this 
| special clause in your Constitution to protect a 
slave? You have no clause to protect the horse, 
because horses are recognized as property every- 
|| where.’’ Mr. President, the same fallacy lurks 
|at the bottom of this argument, as of all the 
Let Pennsylvania exercise her undoubted 


| rest. 
| jurisdiction over persons and things within her 
| own boundary; let her do as she has a perfect 
| right to do—declare that hereafter, within the 
| State of Pennsylvania, there shall be no property 
| in horses, and that no mar shall maintain a sult 
| in her courts for the recovery of property in a 
| horse: and where will your horse-owner be then? 
Just where the English poet,is now; just where 
the slaveholder and the inventor would be if the 
Constitution, foreseeing a difference of opinion 
in relation to rights in these subject-matters, had 


| 
| 
| 
| 
| 


| 

| please, are not property like other property in 
| this: that you can easily rob us of them; but as 
| to the right in them, that man has to overthrow 
the whole history of the world, he has to over- 
throw every treatise on jurisprudence, he has to 
ignore the common sentiment of mankind, he has 
| to repudiate the authority of all that is consid- 
ered sacred with man, ere he can reach the con- 
clusion that the person who owns a slave, in a 
country where slavery has been established for 
ages, has no other property in that slave than the 
mere title which is given by the statute law of the 
land where it is found. 

I never heard this question disputed before; I 
never heard a suggestion that slaves were not 
protected as property by the Constitution of the 
United States till I heard it from the Senator 
| from Maine here the other day. In the sixteenth 
volume of Peters’s Report there is the report of a 





land and Pennsylvania. It was elaborately ar- 
gued. The Commonwealth of Pennsylvania sent 
her attorney general into the room below to 





| passed. Although the suit was in the name of 
an individual, really it was the rights of Mary- 
land that were concerned, and it was the State of 
Maryland that was interested in the decision. 
The case is known by the title in the Jaw books 
of Prigg versus the State of Pennsylvania. Every 
judge on the bench gave his decision in that case: 
Every judge on the bench concurred in the decis- 
ion. Judge Story delivered the opinion of the 
| court, the other judges delivering their individual 
| opinions, where they did not precisely agree 
with the general language of the court. Amongst 
those judges was Judge McLean, one of the dis- 
sentient judges in the Dred Scott case. Let us 
hear what he says about slaves being property 
under the Constitution. I shall read a short pas- 
sage, a paragraph or two only. I take this out 
of his statement of his opinion at page 661, of 
16th Peters. He quotes the clause of the Con- 
stitution that protects us in our rights to fugitive 
slaves, and he says: 


‘It was designed to protect the rights of the master, and 
against whom? 
| the State in which he resides; but against the people and 

the legislative action of other States, where the fugitive 
\| from labor might be found. Under the confederation, the 








| master has no Jegai means of enforcing his RIGHTS in a State 
| opposed to slavery. A disregard of rights thus assericd, 


| 


| not provided the remedy in relation to such prop- | 
erty as might easily be plundered. Slaves, if you | 


affirm her right to the legislation which she had | 
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| tion; and Judge McLean was one of them. 


1069 


Was deeply felt ia the South. It produced great exeitement, 
and would have led to results destructive of the Union. To 
avoid this, the constitutional guarantee Was essential.” 

Now, what is this guarantee? He tells as, at 
page 671 of the same volume: 


* T cannot perceive how any one can doubt that the rem- 
edy given in the Constitution, if, indeed, it give any remedy 
without legislation, was designed to be a peaceful one; a 
remedy sanctioned by judicial authority ; a remedy guarded 
by the forms of law. But the inquiry is reiterated, is not 
the master entitied to his property? T answer that he is. 
His right is guarantied by the Constitution ; and the most 
sunimary means for is enforcement is found in the act of 
Congress. And neither the State nor its citizens can ob- 
struct the prosecution of this right.’ 

That was Judge McLean’s language. When 
I find language like this, even from the minority 
of the courtin the Dred Scott case; when I find 
the entire court, man for man, concurring that the 
constitutional rights of the South are guarantied 
in slaves as property by this clause in the Con- 
stitution, | must express my intense surprise at 
hearing the Senator from Maine declare that the 
Dred Scott decision was not to be supported, be- 
cause it rested as a corner-stone on the assumption 
that slaves were recognized by the Constitution as 
property, and that he denied that fact. 

But, Mr. President, all these gentlemen who 
thus fail in the slightestdegree to impugn the opin- 
ion of the court by argument, attempt to shake 
its authority by an assertion entirely destitute of 
the slightest foundation. Every Senator who has 
spoken on the subject of this decision has declared 
that the court said it was without jurisdiction to 
determine it, and then determined it. I say that 
all the judges declared that they had jurisdiction 
of the merits, and determined that point before 
they decided the merits; and I am prepared to 
prove it. There was nota judge on the bench who 
did not declare that he had jurisdiction of the 
merits. ‘There were some of the judges who de- 
clared that they had jurisdiction of no other ques- 
Ele 
said the question of jurisdiction was not before 
them at all, and so did Judge Catron; and both 
those judges said that the court had nothing be- 
fore them but the merits. Every judge said that 
he had the merits before him. I will prove it. 

When this decision was first published; when, 


| as I am sorry to say, two of the judges of that 


court so far forgot the proprieties of their ju- 


| dicial station as to send forth a minority opinion, 


to forestall the public judgment, and to produce 


| among the people of the country the impression 


case which occurred between the States of Mary- || 
| spoken, has repeated this. 


that the integrity of their judiciary was no longer 
to be relied upon, and thus to subvert one of the 
foundations of our Government; when those opin- 
ions first went abroad, they were seized upon by 
the Republican presses through the land, and it 
was said everywhere, ** this court is usurping 
power; it has no such power as that which it as- 
sumes; it first says it has no jurisdiction, and then, 
after declaring itself to be without power over the 
subject-matter, presumes to determine it.’? Every 
Senator on this side of the Chamber, who has 
I want to nail the as- 


| sertion to the counter; the coin is false. 


Mr. FESSENDEN. The Senatgr will allow 
me to make a suggestion as to the statement of 
the court. 

Mr. BENJAMIN. Undoubtedly. 

Mr. FESSENDEN. I understand the Senator 
to assert that two judges sent forth their opinions. 
Did they do anything more than put their opin- 
ions on file in the clerk’s office, where they were 
copied ? 

fr. BENJAMIN. [think they did; but lam 
not going to enter into that now. 

Mr. FESSENDEN. lL understand it is not the 
fact. They simply put their opinions on file in 
the clerk’s office, as was the rule of the court; 
the others kept theirs back. 

Mr. BENJAMIN. The gentleman is mistaken 


| about that. 


Not against the State, nor the people of || 


Mr. FESSENDEN. Iam so instructed. 

Mr. BENJAMIN. The gentleman is mistaken. 
The copies of those opinions were not furnished 
by the clerk of the court. 

Mr. FESSENDEN. They were not sent forth 
by the judges, that I am aware of. 

Mr. BENJAMIN. I do not mean to say that 


the judges themselves took their opinions and 


|| carried them to the printing offices; but they fur- 
| nished them for publication. 


It is idle to deny it. 
Everybody knows it. ! 
Now, sir, | come back to the point from which 
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I started. Isay that every judge of the court, in 
his opinion, declared that he had jurisdiction— 
jurisdiction over the merits of Chis case,, First let 
us take the Chief Justice, who was the organ of 
the court. Lcannotread all the reasoning; I should 
detain the Senate too long if | were to do so, and 
I sce too many visible signs of impatience about 
me to desire to detain them any longer. ‘The 
Chief Justice said this: 

* But, before we proceed to examine this part of the ense 
it may be proper to notice au objection takeu tothe judicial 
auihority of tite court to decide it; and wt has been said, 
thatast court bas deeuled against the jurisdiction of the 
erreuit cotrt [not its OWn junsdiction] oo the plea in abate 
ment, thas wo right to examine any question presented by 
the exception ; aud that anvihing it may say upon that part 
of the case will be extra judicial, and mere obiter dicta. 

© This is a manifest mistake ; Uiere can be no doubt as 
to the jurisdiction of this court to revise the judgment 
of a circuit court, and to reverse it for any error apparent 
on the record, whether it be the error of giving judgmentin 
a case over Which it had no jurisdiction, or any other ma 
terial error; and this, too, Waether there is a pleain abate- 
ment or wot.’’—19 Jloward, 427. 

That it isthe language of the Chief Justice, the 
organ of the court, who delivered the opinion of 
the majority. Judge Wayne says the same thing, 
at page 456. Judge Nelson says, in giving his 
opinion: 


In the view we have taken of the case, it will not be 
necessary iO pass upon this question, [of jursdiction,) and 
we shall therefore proceed at once to an examination of the 
case upon its merits.’’—Tbid., p. 458, 

Judge Grier says: 

©The record shows a prima facie case of jurisdiction, re 
quiring the court to deeie all the questions property arising 
init; and as the decision of the pleas in bar shows that the 
plaintal isa slave, and therefore not entitled to sue in a 
court of the United States, the form of the judgment is of 
little importance.’’—TJ bid., p. 469. 

Mr. Justice Daniel (p. 482) says that the ques- 
tions arising on the pleas in bar might be passed 
by after determining the plea in abatement; but 
he does give his opinion on the merits, although 
he thought it would be possible to decide the case 
without a decision on its merits, 

Mr. Justice Campbell says: 

** My opinion in this case 1s not affected by the plea to the 
jurisdiction, and [ shall not discuss the questions it sug 
gests. The claim of the plaintiff to freedom depend. upon 
the effect to be given to his absence from Missouri, in com 
pany with his master, in Tlmois and Minnesota, and this 
effect is to be ascertained by a reference to the laws ot Mis- 
souri.”’°—ILid., p. 493. 

He determines nothing but the merits. Mr. 
Justice Catron (p. 518) says that the judgment 
of the circuit court upon the plea in abatement— 
that is, the plea to the jurisdiction—was not, in 
his opinion, Open to eXamination in the Supreme 
Court; and that they had nothing before them but 
the merits. 

Mr. Justice McLean says: 

* ‘The plea to the jurisdiction is not before us, ow this writ 
of error. A demurrer to the plea was sustained, which 
ruled the plea bad, and the defendant, on leave, pleaded 
over. 

* The decision on the demurrer was in favor of the plain 
tiff; and as the plaintiff! prosecutes Uns writ of error, he 
does not complain of the decision on the demurrer. The dk 
fendant might have complained of this decision, as against 
him, and have prosecuted a writ of error, toreverse it. But 
as the case undgs the instruction of the court to the jary, 
was decided in his favor, of course he bad no ground of 
complaint.”’—TIbid., p. 530. 

Judge McLean then says that the court had no 
question of jurisdiction before it at all, nothing but 
the merits. Mr.Justice Curtis saysthe same thing. 

* That as the plea to the jurisdiction in this case shows 
no facts, except that the plaintiff was of African descent, 
and his ancestors were sold as slaves, and as these facts are 
not inconsistent with his citizenship of the United States, 
and his residence in the State of Missouri, the plea to the 
jurisdiction was bad, and the judgment of the circuit court 
overruling tt was correct.”’— [/id., p. 588. 

And, therefore, he goes on to determine the 
merits. Now, shall I detain the Senate by read- 
ing passages from the speeches which I hold in 
my hand, and in which every Senator in succes- 
sion, Who has spoken of this decision, has spread 
before the country the bold, plain statement that 
the Supreme Court first decided that it had no 
jurisdiction, and then went on to determine the 
merits? 

Mr. FESSENDEN. I must beg the Senator 
to give me leave to explain, because I do not 
know that I shall have an opportunity to answer 
him. 

Mr. BENJAMIN. 
utes, of course. 

Mr. FESSENDEN. 
on this specific point. 


I will yield for afew min- 


I merely wish to explain 
I do not know what par- 


ticular language I used myself in the speech I |, 


made on this subject. I remember very well the 
idea which | meantto convey; and [ presume that 
idea is conveyed in sufitciently distinct language. 
Icisthis: [did notspeak of the individual judges, 
but [ said that, in the opinion of the court, which 
was delivered by Judge Taney, and to which only 
I alluded, th: point decided in the first place, was, 
that the court below, and consequently the court 
above, had no jurisdiction of the cas., for the 
reason that the party plaintiff was not qual fied 
to suc; he had no standing in the court. That 
was the decision; and the inference I drew (I do 
not know whether [used the term or pot) was, 
that the court admitted they had no jurisdiction, 
I did not mean to say that they admitted in terms 
that they had no jurisdiction beyond that, and 
over the merits of the case; but that the substance 
of their decision was, that the plaintiff having no 
statiding in the court whatever, the case must can- 
sequently be dismissed; and that, whatever they 
undertake to say afterwards, was mere assertion, 

I know they go on to give a reason for express- 
ing their opinion, and that is, that in all writs of 
error they may confine themselves to the partic- 
ular error which they find in the record below, or 
do not find, as the case may be; but that, in cer- 
tain cases, they may look into other parts of the 
record in order to preclude the necessity of revis- 
ing the case afterwards. ‘The Senator, however, 
is perfectly aware that this idea has bern an- 
swered over and over again by the remark, that 
the case couid not possibly come before them 


again, When the decision was that the plaintiff had | 


and could have no standing in court. What my 
particular language was | do not undertake to 
say. I may have said that the court admitted 


they had no jurisdicuon of the case; not that they | 


admitted it in terms, but by the original decision 


they made that the plainuff had no right in the | 


court below, and consequently could have none 
in the court above. I dtd not undertake to dis- 


pute that the Supreme Court of the United States 


had power to revise the decision of the court be- 
low, if properly brought there; but I say, when 
they decided that the plainuff had no standing in 
the court originally, there was an end of the whole 
matter, and the court could not properly, and 
it was contrary to all custom, go into an exam- 
ination of other questions that did not necessarily 
arise. ‘Thatis the position I mean to take. I did 
not go into it at length, as perhaps I may here- 


after; but the Senator misrepresents me, not in- | 


tentionally; he misunderstands me if he asserts 
that I said, or meant to be understood as saying, 
that the court had in terms admitted that they bad 
no jurisdiction of any question beyond the first. 
Ile may read the language of my speech, if he 
sees fit to do so. 

Mr. BENJAMIN. Itis rather late in the day, 
and I have not time to go at any length into this 
discussion, but I have the Sena.or’s language be- 
fore me; T have the language of the Senator from 
New York {Mr. Sewarp] and of the Senator 
from Vermont, (Mr. Cottamer.] Every one of 
those Senators said that the Supreme Court had 
decided that it had no jurisdiction, The language 


is here; and now what does the Senator from | 
Maine answer to that position? That although | 


the Supreme Court decided it had jurisdiction, in 
his judgment its decision was wrong! 
Mr. FESSENDEN. That is not what I said. 


Mr. BENJAMIN, It cannot be anything else. | 
The Supreme Court of the United States was the | 
only tribunal todetermine in the last resort wheth- | 
er it had jurisdiction or not over the question, It | 
é | I know not, sir, whether you have listened, as I 


determined that it had. The Senator says it be- 
gan by determining that the plaintiff in the court 
below had no right to come into the court, and by 
reason thereof determined that the circuit conrt 


had no jurisdiction, and he puts in himself that | 


consequently the Supreme Court had no jurisdic- 
tion. It is precisely his ‘consequently”’ that 
Chief Justice Taney says is a manifest mistake. 
Here is what the honorable Senator from Maine 
said: 


“ It is said that this question has been carried to the Su- | 


preme Court of the United States and settled there. Does 


we honorable Senator trom Louisiana’ — 

The Senator turned to me. We are always 
having some litte legal quarrels in this corner be- 
tween us, particularly on the slavery question. 


Does the honorable Senator from Louisiana, as a law- 
yor, undertake to teil me that the question has been setued 
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by a judicial decision in that court ? Did that question ever 
arise and present itself to the mind of the court with refer. 
ence to any necessity of the case? To what extent does 
the hovorable Seuator, or anybody el-e who is a lawyer, 
undertake to say that the decision of the court is binding? 
it is binding seo far, and so taralone, as it can issue its man 
date. Its opinion is of force only upon the question which 
scitles the cause.’? 

Who is to say what the question is that settles 
the cause in the opinion of the court? Is it the 
court or the Senator? 

Mr. FESSEN DEN. 
originally 

Mr. BENJAMIN. The court said, “in our 
judgment, there are two points which settle the 
cause; one is the jurisdiction, the other the mer. 
its.”? The Senator says that by the time they had 
got through stating the first half of their opinion, 
he bas aright to shut their mouths and say, “you 
shall not go on and give any other reason; the 
reason you have given is enough; you cannot say 
another word.’’ This is a most curious proposi- 
tion to maintain to anybody that has ever heard 
decrees or opinions rendered in courts of justice. 
Heer the Senator again: 

* Am I bound to recognize opinions that may be advanced 
by any set of judges, in any court, simply because, atier 
they have decided a cause, they undertake to give their 
opinions? They may be bad men, they may be weak men, 
but their mandate in the cause before them must be obeyed; 
and L will go as far and as readily as any man to obey the 
mandate of any court to which Lam bound to render obe- 
dience; and Lam bound to render obedience to the Supreme 
Court of the United States; but when they undertake to 
settle questions not beiore them, [ tell them those questions 
are for me as well as for them.”’ 


The court had settled jt 


Then. sir, the honorable Senator declares, point 
blank, that this question was not before the court. 
They consider that it was; the dissenting judges 
said it was; everybody there said it was; every- 
body but the Senator from Maine and his worthy 
colleagues, the Senator from New York and the 
Senator from Vermont. This notion was first 
started by some indecorous expressions in the 
opinions of the dissenting judges. They them- 
selves, declaring that they had jurisdiction over the 
subject-matter, suggested that they would notcon- 
sider the opinion of the other judges binding, be- 
cause, in the opinion of other judges, the court 
below had no jurisdiction; ** but,’? said Judge 
Taney, ** this question is before me on its merits; 
L must decide it; itis my duty to decide it; [ can- 
not avoid the duty.’? That is the language, if 
the gentleman will refer to it. 

Now, Mr. President, | come to another point 
in my argument, which I approach with extreme 
pain, with unfeigned regret. From my earlicst 
childhood, I have been taught to revere the judges 
of the highest court in the land, as men selected 
to render justice between litigants, not more by 
reason of their eminent legal acquirements, than 
because of a spotless purity of character, an un- 
dimmed luster of reputation which removed them 
far, far beyond even a doubt of their integrity. 
The long line of eminent judicial worthies which 
seemed to have culminated in a Marshall, has 
been continued in the person of one upon whom 
the highest eulogium that can be pronounced is 
to say that he was eminently worthy of being the 
successor of that illustrious judge. I know not, 
Mr. President, whether you, as I, have had the 
good fortune to see that magistrate in the admin- 
istration of justice in his own circuit, or in the 
court sitting below us, of which he is the honored 
chief. I know not, sir, whether it has been your 
good fortune, as it has been mine, to hear the ex- 
pressions of affectionate reverence with which he 
is spoken of by the people amongst whom he has 
passed his pure, his simple, and his spotless life. 


have, with interest to the expressions of respect 
and admiration that come from the members ot 
his bar in their familiar intercourse with cach 
other—spontaneous tributes, worth a thousand 
labored eulogies, to his eminent sagacity, to bis 
vast legal learning, to the mild and serene dignity 
of his judicial deportment; above all, sir, above 
all, to the conscientious, earnest, almost painfu 
sense of responsibility with which he holds the 
scale of justice in even and impartial hand be- 
tween the litigants whose rights depend upon his 
judgment. a 
Mr. President, he is old, very old. The intrm- 
ities of age have bowed his venerable form. Earth 
has no further object of ambition for him; a? 
when he shall sink into his grave after a long c@- 
reer of high office in our country, I trust that 
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do not ae i or ; improperly javela the sanctity 
of private life in saying that he will leave behind 
him, in the scanty heritage that shal! be left for 
family, the noblest evidence that he died, as 
. had lived, a being honorable to the earth from 
vhich he sprang, and worthy of the heaven to 
which he aspired. 

This man, sir, thus beloved, thus revered, thus 
esteemed, has been compared upon this floor to 
‘he infamous Jeffreys, by the Senator from Maine, 

Mr. Hamuiw.}] This man has been charged by 

e Senator from New York (Mr. Sewarp] with 
corrupt coalition with the Chief Magistrate of 
the Union. He charges in fact—not always in di- 

ct language, but partly by bold assertion and 

r artly by nsidions sugge stions—thi at the Supreme 
Magistrate of the land and the judges of our 
highest court, and the parties to the Dred Scott 
-ase, got up a mock trial; that they were all in 
common collusion to cheat the country. He rep- 
resents the venerable Chief Magistrate of our 
country, whose reputation hitherto has been be- 
yond reproach ; he represents the venerable Chief 
Justice as enacting a solemn farce in the face of 
the American people on the eastern portico of 
this Capitol; and he tells us thaton the day when 
that ~— sea of upturned faces was here pre- 
nated, alllooking on the solemn pageant that was 
' lee before them, the Chief Justice of the na- 
on was whispering into the ear of the President 
the terms of this nefarious bargain, and that, too, 
at the very moment when the former was admin- 
istering and the latter taking the oath of office by 
which the high majesty of Heaven was invoked, 
as witness to the purity of his intentions in the 
administration of the Government of his country. 

Mr. President, accursed, thrice accursed, is that 
fell spirit of party which ‘dese crates the noblest 

sentiments of the human heart; and which, in the 
accomplishment of its unholy purposes, hesitates 

tno reckless violence of assault on all that i is held 
sacred by the wise and good. It was difficult, 

exiremely difficult, for us all to sit here and hear 
what was said, and observe the manner in which 

twus said, and repress the utterance of the in- 
dignation that boiled up within us. All this is 
charged by the Senator without the proof ofa 
solitary fact, without the assertion even of a fact 
on which to base the foul charge. Luckily, s! 
luckily for us, these eminent men are too highly 
laced in the reverence, the estimation, and the 
regard of the American people, to have their bright 
escuicheon injured by such attacks as these. Mr. 
President, in olden times a viper gnawed a file. 
\lthough it may not be possible to make direct 
wiswers to all these insinuations, because no fact 
seven suggested on which they rest, there are 

erlain facts so insinuated, in relation to which 
| have the authentic evidence upon my desk in 
proof of their falsity. 

Was this case got up? What are the facts? 
Men should be a little careful in making such ac- 
usations as these; unless, indeed, they care not 
whether they be true or false, being intended to 
answer some purpose, whether the one or the 
other, This case was got up, was it? By acci- 
dentor design? In the exquisitely decorous and 
‘ppropriate “language of the Senator from New 
York, the Chief. Justice of the United States and 
the C hief Magistrate of the Union were gambling 
at cards for the case, and Dred Scott was dummy 
in the imaginary game! What truth is there in 
“lese insinuations of design? Why, sir, Dred 

scott had sought his freedom by the assertion of 
uis rights in the State courts of Missouri years 
vefore the Kansas-Nebraska act was ever sug- 
gested,and years before the President of the Uni- 

d States was even a candidate for office; years 
vefore he was even Minister to England. 

This case was determined in the supreme court 
of the State of Missouri, in 1852, adversely to 
Dred Scott, and was remanded to the lower court 
for further trial. Mr. Buchanan had, I believe, 

not then gone to England. The Kansas bill had 

it been he ard of, and was not in the i imagination 
fany man. When the case got back into the 
’Wer court, the counsel for Dred Scott, finding 
— the opinion of the supreme court of the 


Mat e 


is 


was adverse to his rights, withdrew his | 


ase from the State court, and endeavored to bet- | 


*t his client’s chances by going into another ju- 
ction, That is the way the. case got into the 
Federal court; and when was this? 
‘arried into the Federal court in the city of St. 





Lotis, in oid mber, 1853, before even the meet- 


| gust. 


ing of the Congress whic h passed the Kansas- Ne- 
braska act; of course months before Mr. Dixon, 
the Senator from Kentucky first sprang upon the 
country, by his amendment, the question in rela- 
tion to the repeal of the Missouri compromise. 
i sre is the record: 

‘ Be it remembered that heretofore, to wit : on the second 
day of November, in the year of our Lord 1853, came the 
above name d plaintiff, Dred Scott, by his attorney, and filed 
im the clerk’s otiee of the cis oats court of the United States 
tor the Missouri district, t ollowing declaration against 
the defendant, John F. A. ‘Sandtord.” 

Was that a case gotten up by design, between 
the President and the court here? Jt was never 

earvied there unul they had lost all chance in the 
State court; it was carried there as the last des- 
perate resource of defeated counsel; eager to main- 
tain what he conceived to be the rights of his cli- 
ent. Who was the counsel? The Senators from 
Missouri can tell us who R. M. Field, of St. 
Louis, is, and probable they will verify the asser- 
tion which I make here upon hear-say—I give it 
only upon hear-say—that he is one of the most 
determined Free-Soilers in the State of Missouri; 
has always declined to vote at elections until he 
was able to cast his vote fora Free-Soil candidate, 
and until he aided in the election of the Free-Soil 
Representative from the St. Louis district who 
now sits in the other Chamber. 

This case, thus brought upin November, 1853, 
was determined in the court below, and a writ of 
error was taken tothe Supreme Courtof the United 
States, before the Kansas biil was passed, and 
whilst Mr. Buchanan was in England! Whenit 
reached the Supreme Court of the United States 
what became of it?) What does the Senator from 
New York say became of it? 


‘*The counsel who had appeared for the negro had vol- 


unteered from motives of charity, and, ignorantof course of 
the disposition which was to be made of the cxuse”??— 
—which the Senator had previously insinuated 
was gotten up by design— 

—*had argued that his client had been freed from slavery 
by operation of the Missouri prohibition of 1820. The op- 
posing counsel, patd by the defending slaveholder??—— 

I happen to know, 
the fact with the other, that one of the opposing 
counsel was not paid by any slaveholder at all; 
that one of the opposing counsel volunteered as 
amicus curie@ by virtue of his position as head 
of the bar of the Supreme Court of the United 
States, by virtue of his position as ex-Attorney 
General of the United States, by virtue of his po- 
sition as a compeer of the honorable Senator, and 
his former colleague on this floor from the State 
of Maryland, Mr. Reverdy Johnson. That gen- 


tleman volunteered in the case as amicus curic e, | 
|| to say ts little indeed. 


because the whole section of the country to whose 
interests he had been devoted from his birth had 
an interest in this great question to be decided, 
and which, at the time of his voluntéering in the 
case, he did not yet know to be represented by 
counsel. The honorable Mr. Geyer, of Missouri, 
afterwards entercd his name of record, and ap- 
peared for the defendant. 

Says the Senator from New York: 

** The opposing counsel, paid by the defending slavehold- 
er, had insisted, in reply, tl hat that famous statute was un- 
constitutional. The mock debate had been heard in the 
chamber of the court in the basement of the Capitol, in the 
presence of the curious Visitors at the seatot Government, 
whom the dullness of a judicial investigation could not dis- 
The court did not hesitate to please the incoming 
President?» —— 


Where are we, sir, that such language as this 
is used? Is this the Senate of the United States, 
and are we here, the embassadors of coequal sov- 


| ereignties, to be insulted by language like this? 


The case was 1} 


Is not this an insult to every one of us, direct and 
personal? 


‘“¢ The court did not hesitate to please the incoming Pres- 
ident by seizing this extraneous and idle forensic discussion, 
and converting it into an occasion for pronouncing an opin- 
ion thatthe Missouri probibition was void, and that, by torce 
of the Constitution, slavery existed, with all the elements 
of property in man over man, in all the Territories of the 
United States, paramountto any popular sovereignty within 
the Territories, and even to the autbority of Congress itself. 

* * * * * o * 

‘The day of inauguration came—the first one among all 
the celebrations of that great national pageant that was to 
be desecrated by a coalition between the executive and ju- 
dicial departments, to undermine the National Legislature 
and the liberties of the people.”’ 


Is there a solitary word of truth in this? Not 
one. Is a solitary fact alleged? Not one; but 
a broad and naked charge is made, which is in- 


however, whatever may be | 
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tended to stamp infamy upon characters hitherto 
beyond the breath of reproach. Shame, shame 
upon the Senator that makes such charges as these 
and has no proof to support them. 

‘The President, 


attended by the usual lengthened pro- 
cession, arrived and took his seat on the portico. The Su- 
preme Conct attended him there, in robes which yet exacted 
public reverence. The people, unaware of the import of 
the whisperings carried on between the President and u 
Chief Justice, and imbued with veneration for both, filled 
a avenues and gardens far away as the eye could reach. 

» President addressed them in words as bland as those 
which the worstor all the Roman Emperors pronounced 
when he assumed the purple. He announced (vaguely, 
indecd, but with self-satistaction) the forthcoming extra- 
t and pledged his sub- 
authoritative and final.’’ 

Does anybody find that in the President’s in- 
augural? Does anybody find in the President’s 
inaugural anything on this point, except that he 
iearus the question is to be decided by the highest 
tribunal of the land, ayd that he, as every other 
good citizen is, is willing to render obedience to 
that tribanal ? 





hiiss1on tO it as 


** A few days later, copies of this opinion were multiplied 
py the Senate’s press, and seattered, in the name of the 
Senate, broadcast over the land, and their publication has 
not yet been disowned by the Sena'e.”? 

As if we were going to disown publishing the’ 
opinions of the Supreme Court of the United 
States ; 

* Simultaneously, Dred Scott, who had played the hand 
of dummy in this interesting political game, unwittingly, yet 
to the compleic satisfaction of his adversary, was volunta 
rily emancipated ; and thus received from his master, as a 
reward, the freedom which the court had denied him as a 
right.”? 

Now, does not the Senator from New York 
know, was it not published in every newspaper 
in the country, that the slave’s master had died ? 
Was it not known that the man who emancipated 
the slave was a Black-Republican compeer in the 
other House, of the Senator of New York, |Mr. 
Cuarree, of Massachusetts,) who was forced to 


| give this emancipation after having long hesitated, 


by the indignant denunciations of the fellow-Re- 
publicans around him. Everybody knows that, 
and yet here we are told by the Senator that this 


| viftof freedom to the slave was the reward granted 


by his master, the defendant, for playing the hand 
of dummy in a game of cards—a political game— 
with the venerable Chief Justice and Chief Ma- 
gistrate of the Union. Shame, shame once more, 
upon the Senator who makes charges like these, 
without the shadow of ground for their support. 

Mr. President, I am tired. I have no doubt 
that others are too. Ihave gone so much at large 
into these collateral subjects ‘that, so far as regards 


_ the simple question before us, as to the admission 


| ing State; 
| Legislature; they have passed a law by which 


of Kansas under this constitution, what I have 
The subject has been ex- 
hausted, thoroughly so, admirably so, this morn- 
ing, by the honorabie Senator from Missouri. I 
will, however, make one or two suggestions and 
close. 

I take the ground that the Congress of the Uni- 
ted States is not bound to give to the people of 
1 Territory any more protection than they are 
willing to receive. I take the ground that about 
eizhteen months ago, the Congress of the United 
Siates listenedo the complaint of the present reb 
els in Kansas, who said to us this: ‘a band of 
armed mar aude rs has invaded us from a neighbor- 
they have possession of our Territorial 


they are about to call togetheraconvention to form 
a constitution for the new State of Kansas; they 
will not allow us to vote fairly; we are a majority, 
and unless you come to our relief, there is no he Ip 
for us.’’? They asked us then to admit thems a 
State into the Union under the Topeka constitu- 
tion, as the best of all possible remedies against 
the usurpations of which they complained. At 
that time the Territorial Legislature had inaugu- 
rated the scheme for the adoption of a constitu- 
tion. The law for calling a convention had been 
passed. ‘They were about to vote for delegates. 
‘That was the precise time in which this vaunted 


majority of Free-Soilers in Kansas approached 


the Congress of the United States with complaints 
that they were down-trodden. 

What did the Senate of the United States reply ? 
Tie Democrats were in a majority here, and they 
said, ‘it may be that what you say is true; it may 
be that you are down- trodden and oppressed in 


| violation of law; you assert it yourselves, end you 


have eomplaisant advocates here on this floor to 
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prove it; but it is no rem dy for that, that we 
shalladmit you as aState into this family of States, 
under a constitution formed by one party in the 
Territory. tha 
the territorial law is carried out, a constitution 
will be formed by the other — alone. Come 
now, we wil! do justice to both sides; we will pass 
a law by which all shall be protected, Free-Soilers 
and Democrats, by the strong arm of the Federal 
Government, by which you shall be free all to 
vote, free all to exercise this vaunted popular sov- 
ercignty, free all to make manifest to the nation 
that great majority of which you boast.’’ The 
Senator from Georgia elaborated a bill for the 
purpose with the greatest possible care; and every 
possible safeguard that human ingenuity could 
throw around the rights of these people to protect 





| 


them from invasion, was there employed. Every | 


Senator on this side suggested amendments, and 
when the bill finally pasged the Senate, it extort- 
ed from the Senator fron’ New Hampshire [Mr. 


Have] the admission that it was fair, that it was | 


v's unexceptionable; ‘** give us that, and we are con- 
ae tent.”’ 

i Now, what occurred? In the progress of the 

Pe debate upon that bill the leaders of this Repub- 

4 lican party in the Territory informed their ad- 

a4 vocates here, in both branches of Congress, that 

that would not suitthem; that it would put a stop 

to violence; that it ould put a stop to uproar and 

confusion; and that thus the Black Republican 

candidate for the Presidency would be in a very 

Jean minority, as the injured form of * bleeding 

Kansas’’ could not be presented to the eyes of the 

people during the impending canvass. 

a afier the Democratic party—being in a majority 





these men, and sent it to the other House, they, 
who now stand up for the outraged rights of these 
down-trodden people, defeated the bill; them- 
selves prevented the protection which they now 
say it was our duty to give; and then tell us here 


i to-day that it would be a monstrous outrage to 
a, admit Kansas into the Union with the consti- 
a tution which the people formed under their own 
a legislation. Both modes were before them; the 


Territorial Legislature was proceeding to pass en- 


So, sir, 


in this Hall—had passed the bill to do justice to | 


actments which were to result in the formation | 


of a constitution for the new State, and the Re- 


ing us for help. We told them, “‘ choose now 





own chances at the polls; or take the full, strong, 
i firm, protection of the Government of the Uni- 
ted States, which is now tendered you.”’ 
refused the latter. ‘They said they would have 
Topeka or nothing; and having taken that choice, 
nothing, with my consent, shall they have. To- 
peka! ‘Topeka! that miserable rabble of insur- 
gents; a miserable raking together of men, the 
very scum of the large northern cities, seeking 
naught but violence and bloodshed; presuming to 
set up their populace law, their will, against the 
Government of this country; presuming to come 


pi Ee oe atet™ 


** you shall do this or we will fight; you shall give 
p us this Topekaconstitution, or there shall be blood 

shed!’? Miserable, miserable, indeed, would be 
our dereliction from duty; despicable, indeed, 
would fall the Congress of the United States if it 
grounded arms and bowed in submission to the 
insurgent violence of these traitors. 
that has been passed for their protection has becn 
scorned by them. 
fall and iam maintenance of their rights, has 
been repudiated. Now, again, the attempt is made 
to make us do what they please, to sacrifice all 
rights to their threats of violence, and we are again 
told, upon this floor, where a cheap display of 
valor is made, that they will be cowards if they 
do not fight for their rights; and some Senators 
even insinuate an intention of going to help them. 


aha pe =e -) vo 


ae Sant 


between the territorial legislation, and take your | 


They || taken, resulted—yeas 20, nays 19; as follows: 


publican party—the Free-Soil party—was implor- | 


and dictate to the Congress of the United States, | 


Every law | 


Every attempt to give them | 


Mr. President, the day of that fight will never | 


come, and the vaunt coats nothing. 

The territorial legislation has gone into effect in 
the absence of congressional legislation, which 
they refused. All the forms of law, which gen- 
tlemen around me so deride, but which I respect, 
have been observed, and the last and sole ques- 
tion that remains for us, is, shall Kansas still be 
** bleeding Kansas?’’ shall she still continue to dis- 
play her wrongs and to cry aloud to the people 
of the land during another presidential canvass? 
or shall that noise be hushed forever? That is 


| 
| 
We cannot do that. You say thatif || 


| flamed and excited. They shall not succeed in it. 


| admitting them into the Union! 
| Who is to organize this State government? Who 


| The people of Kansas; none but the people of | 


ciple of popular sovereignty. Mr. President, it 
| is its very essence; It Is carrying out its true in- | 


| a sovereign State of this 


| That is the legitimate fruit of the Kansas bill. 
| That is the act now before us. 


|| Johnson of Tennessee, Jones, Polk, Pugh, Sebastian, Sli- 





additional regiments of volunteers; on which the 
_ gentleman from Ohio [Mr. Stanroy] was entitled 
| to the floor. 


| ordered by the Senate and House of Representa- 
tives of the Thirty-Third and Thirty-Fourth | 
| Congresses, and which has been executed. 

| 


| 313, to provide for the organization of a regiment | 


| tier of Texas, and to authorize the President to | 


| ate money to supply deficiencies in the appropri- 


THE CONGRESSIONAL GLOBE. 


the sole question, sir. The object is to keep up 
the excitement for another canvass. We say to 
these men, you shall not doit. Their object is 
to keep the people of this country constantly in- 





And now, now the great wrong and outrage that 
is to be done to this community is to admit her as | 
a State into the Confederacy! Great heavens, | 
they are crying all around us, ‘* what an outrage, || 
what an outrage!’’ The history of the world has 
never seen anything like this. 

This outrage, this horrible wrong, consists in 
That is all, all. 


is to administer it? Who will have supreme 
power over it, uncontrolled by congressional in- 
tervention, uncontrolled by the Federal bayonet? 


Kansas. What a foul wrong it is to give them 
sole control of their own affairs! The Senator 
from Illinois [Mr. Doveras] would have us be- 
lieve that this is an abandonment of the prin- | 





tentand meaning. Let any man here tell me what | 
higher, what more exalted example can be afforded || 
of the right of a people to govern its own institu- | 
tions, than that which is given by the people of || 

Pontellasioy: That is || 
the right we nuw want to bestow upon Kansas. || 





For that act I will | 
vote. 
Mr. CHANDLER and Mr. WADE addressed | 
the Chair. [** Adjourn.”? ‘Go on.” 
The VICE PRESIDENT recognized Mr. | 
CHANDLER. 

Mr. BROWN. Willthe Senator from Michi- 
gan yield me the floor? 

Mr. CHANDLER. Yes, sir. 

Mr. BROWN. Senators ought to recollect that 
the Senator from Michigan is about to make his | 
first speech in the Senate, and it is not usual to 
force a Senator to proceed at this late hour of the | 
day; I move therefore that the Senate adjourn. {| 

Mr. JOHNSON, of Arkansas. It seems to me | 
strange that Senators should undertake toactthus. 

Mr. BROWN. I insist upon my motion. 

Mr. JOHNSON, of Arkansas. I call for the 

eas and nays. Ido not think it right that the 
Senate should now adjourn, We are too closeto || 
the time of taking the final vote to adjourn thus | 
early. 

The yeas and nays were ordered; and ri 


YEAS — Messrs. Bell, Broderick, Brown, Cameron, 
Chandler, Clark, Crittenden, Dixon, Doolittle, Durkee, Fes- 
senden, Fitch, Foot, Harlan, Houston, Seward, Simmons, || 
Trumbull, Wade, and Wilson—20. 

NAYS— Messrs. Allen, Bayard, Biggs, Bigler, Clay, | 
Green, Gwin, Hammond, Hunter, Johnson of Arkansas, 


dell, Thomson of New Jersey, Wright, and Yulee—19. 
And thereupon the Senate adjourned. 


one 


HOUSE OF REPRESENTATIVES. 


Tuurspay, March 11, 1858. 


The House met at twelve o’clock,m. Prayer | 

by Rev. L. D. Fincket. 
he Journal of yesterday was read and approved. 

The SPEAKER stated that the business first 
in order was the consideration of House bill No. 


oe ap 


of mounted volunteers for the defense of the fron- 


call into the service of the United States four 


MESSAGE FROM THE SENATE. 

A message was received from the Senate, by 
Mr. Hickey, their Chief Clerk, informing the 
House that the Senate had passed, without | 
amendment, a bill (H. R. No. 307) to appropri- 


ations for paper, printing, binding, and engraving, 


RESOLUTIONS OF TEXAS. 


Mr. REAGAN. I desire to introduce for ref- | 


| erence only two sets of resolutions of the Legis- | 


lature of the State of Texas. iI 





March ll. 


Mr. STANTON. 1 yield for that purpose. 

Mr. REAGAN presented joint resolutions of 
the Legislature of Texas relating to Indians wes; 
of the Pecos river; which were referred to the 
Committee on Indian Affairs, and ordered to jp 
printed. 

Also, joint resolutions of the Legislature of 
Texas, asking the establishment ofa military pos, 
and relating to Indians in Texas; referred in part 
to the Committee on Military Affairs, and in par: 
to the Committee on Indian Affairs. 


BILL TO RAISE VOLUNTEERS. 


Mr. STANTON. Mr. Speaker, as a member 
of the Committee on Military Affairs, it is, per. 
haps, my duty to state to the House my reasons 
for opposing the propositions of both the major. 
ity and minority of that committee. If the gen. 
tleman from Virginia [Mr. Fautxner] referred 
to the gentleman from Massachusetts [Mr. Bye. 
FINTON] and myself, when he said that the prop- 
osition of the majority of the committee received 


| votes in the committee which it will not receive 


in the House, I have only to say in reply that he 
is entirely mistaken. If he will take the trouble 
to turn to the minutes of the committee, he wi! 
find our names recorded, with his own, against 
the bill reported by the chairman of the commit 
tee from the majority. It is true that we voted 
for volunteers in preference to regulars, but we 
also voted against any increase whatever. 

Mr. FAULKNER. That is precisely what] 
stated. I said that you would be found opposei 
to both bills; that although you voted for the bill 
proposed by the chairman in committee, you 
would oppose it here. 

Mr. STANTON. I voted against the volun- 
teer proposition in the committee; against repor- 
ing the bill; and my record here will be precisely 
what it was in committee. Can the gentleman 
from Virginia say as much? 

I desire to say in the outset that, if it is the 


| pleasure of Congress to make any addition to the 
| present military force of the country, I have a 


very strong and decided preference for the plan 


| reported by the chairman of the committee [Mr. 


Quitman] from the majority, over that reported 
by the gentleman from Virginia [Mr. Favixyes) 
from the minority of the committee. 

In the first place, if it can be claimed that any 
increase of the military force of the country is re- 
quired, it can only arise out of the disturbances 
in Utah, which I think it may be safely assumed 
may be settled in a single campaign; and hence 
the increase should only be temporary. 

{In the next place, regular troops who enlist 


|; 2vmanently in the service as a refuge from starv- 


ation, will consist mainly of the refuse populs- 
tion of your cities and large towns, who have no 
knowledge of border life or border warfare, and 
will therefore be peculiarly unfit for the service 
which will be required of them. On the other 
hand, if volunteers are called into the service, 
they will be taken mainly from the border States, 
accustomed to border life and border warfare, and 
therefore peculiarly fitted for that kind of service. 

But there is a still stronger reason for my oe 
erence of the proposition of the chairman of the 
committee. By 1is bill, the volunteers are to be 
raised and officered according to the laws of the 
States from which they come. It gives the Pres- 
ident the 2 yay of no officer, from a colonel 
to acorporal. By the proposition of the gentle 
man from Virginia, the officers are all to be ap- 
pointed by the President, and will amount to about 
one hundred and eighty-five in number. I am# 
all times opposed to any increase of Executive ps 
ronage. I am especially opposed to it at this ume, 
because I have no confidence in the President, and 
believe that any patronage we may confer upo! 
him will be prostituted to base and unworthy pu 
poses. I may add that the bill reported by the 
majority has been well considered by the co! 
mittee, and will be found well adapted to the o! 
ject which it proposes to accomplish. _ 

But | am opposed to any inerease of the mi 
tary force of the country, either permanent 0" 
rr gery because I do not believe the exist!” 
cies of the service require it. The power “ 


‘‘raise and support armies”? is vested in Congres 
Congress, therefore, is responsible, not. only fer 
the unnecessary expenditure which will oe 
quired for the support of the increased force, 0” 
for tye improper and unauthorized use which m2 


er ree 
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